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AGREED FACTS!

The following facts are admitted, agreed to be true, and require no proof.

1. Defendant State of Montana is a governmental entity.
2. Defendant Greg Gianforte is the current Governor of Montana.
3. In his capacity as Governor, Governor Gianforte holds cabinet meetings,

communicates with other state officers, oversees budget expenditures, signs or vetoes bills passed
by the Legislature, and has authority to issue executive orders.

4. Defendant Montana Department of Environmental Quality (“DEQ”) is a
department of the State of Montana.

5. DEQ implements laws within its legal authority.

6. DEQ issues air quality permits for applications that demonstrate compliance with
all applicable requirements of the Federal and/or Montana Clean Air Act and their implementing
rules, including but not limited to coal and natural gas-powered energy plants, coal mining
operations, and oil and gas refineries.

7. Pursuant to the Montana Administrative Procedures Act (“MAPA”™) and subject-
specific statutes, the Montana Board of Environmental Review issues final written findings for
appealed issues within its jurisdiction.

8. DEQ has authority to certify certain pipelines that meet the definition provided in
the Major Facility Siting Act, Mont. Code Ann. § 75-20-104(9)(b), and that comply with the

requirements of the Act.

' On April 7,2023, Plaintiffs provided proposed Agreed Facts based on admissions in Defendants’
Answer and Defendants’ Discovery Responses. A copy of these proposed Agreed Facts is attached
to Plaintiffs’ Notice to the Court of Disputes to Proposed Final Pre-Trial Order, filed herewith.



9. DEQ permits coal mining for applications which meet the requirements set forth in
Titles 82 and 73. It has issued permits for surface coal mining in Montana on state and private
land.

10.  Defendant Montana Department of Natural Resources and Conservation (‘DNRC”)
is a department of the State of Montana.

11, DNRC manages the resources of the state trust lands through the State Board of
Land Commissioners.

12. DNRC issues leases, permits, and licenses for uses of lands under its jurisdiction,
including licenses for exploration and leases for production and extraction of oil and gas in
Montana and permits for drilling.

13.  DNRC, through its Forestry Division, is responsible for planning and implementing
forestry and fire management programs, as well as authorizing and permitting commercial timber
sales on trust lands.

14.  Defendant Montana Department of Transportation (“MDT™) is a department of the
State of Montana.

15.  MDT is responsible for the planning, authorization, and operation of programs for
the construction, maintenance, and monitoring of Montana’s transportation infrastructure and
operations, including Montana’s highway network, railroads, and airports.

16.  MDT is responsible for state planning in the transportation sector and is charged
with collecting and enforcing fuel taxes.

17.  Defendant Montana Public Service Commission (*PSC”) is a governmental entity.

18.  PSC regulates, supervises, and controls public utilities, commeon carriers, railroads,

and pipelines.



19.  PSC sets standard-offer contracts for qualifying facilities and utility rates.

20.  PSC is responsible for the safety of interstate pipelines, including crude oil or
petroleum products that operate within or through Montana.

21.  Defendants’ performance of their respective governmental functions has resulted
in the extraction, transportation, and consumption of fossil fuels.

22. The extraction, transportation, and consumption of fossil fuels results in greenhouse
gas emissions.

23.  The Montana Legislature and Governor enacted Sections 90-4-1001 (repealed) and
75-1-201(2)(a), MCA.

24,  The Montana Legislature and Governor repealed Section 90-4-1001, MCA when
the Governor signed H.B. 170 into law on March 16, 2023,

PLAINTIFFS’ CONTENTIONS

Plaintiffs’ contentions are as follows:
Defendants:

L. Defendants are the State of Montana, Governor Greg Gianforte, Montana
Department of Environmental Quality, Montana Department of Natural Resources and
Conservation, Montana Department of Transportation, and Montana Public Service Commission,
(“Defendants™) sued in their official capacities. (Comp. § 1; Ans. ] 1).

2. Defendants are governmental entities that have created and implemented a long-
standing fossil-fuel based state energy system that contributes to dangerous climate disruption in
violation of Plaintiffs’ constitutional rights as guaranteed under Article II, Section 3; Article II,
Section 4; Article II, Section 15; Article I, Section 17; Article IX, Section 1; Article IX, Section

3 of the Montana Constitution; and the Public Trust Doctrine. (Compl.  3; Ans. ] 3).



3.

Defendant State of Montana is the sovereign trustee over the Public Trust

Resources within its domain, including the atmosphere (air), water, public lands, and fish and

wildlife. (Compl. § 82; Ans. § 82).

a.

4.

As a sovereign trustee, the State of Montana is charged with protecting Public Trust
Resources from substantial impairment and alienation for the benefit of present and
future Montanans. (Compl. { 82; Ans. { 82).

The State of Montana has an affirmative constitutional duty to maintain and improve
a clean and healthful environment for present and future generations. (Compl.  82;
Ans. § 82).

Each Defendant, as trustee, has a duty to administer and manage Public Trust
Resources with loyalty to and in the interest of trust beneficiaries—all present and
future generations of Montanans, including Plaintiffs. (Compl. § 247; Ans. { 247).
As trustee, each Defendant has a duty of impartiality, prohibiting them from favoring
one class or generation of beneficiaries over another in the management of Public
Trust Resources. (Compl. 247; Ans. § 247).

Each Defendant has a duty of care to exercise appropriate skill, prudence, and caution
in managing Public Trust Resources. (Compl. § 247; Ans. §247).

As Governor, Governor Gianforte is charged with seeing that the State’s laws are

faithfully executed. Governor Gianforte has supervisory authority over the principal departments

of the executive branch and dircets state agencics to implement Defendants’ State Encrgy Policy

and systemic and ongoing aggregate policies, practices, and acts to permit, license, and authorize

fossil fuel activities. (Compl. { 83 - 85; Ans. 1 83 - 85).



a. For purposes of these Contentions, the term “State Energy Policy” refers to both
Defendants’ de facto and de jure energy policy.

b. The Governor admits that Montana has a State Energy Policy.

5. Defendant Montana Department of Environmental Quality (“DEQ”) has a
constitutional duty to maintain and improve a clean and healthful environment for present and
future generations. (Compl. § 87; Ans. § 87).

a. DEQ has broad statutory authority to protect, sustain, and improve a clean and
healthful environment for present and future generations. (Compl. § 87; Ans. § 87).

b. DEQ has broad statutory authority to set and enforce a quantitative limit for emissions
as necessary to prevent or control air pollution. (Compl. § 90; Ans. § 90).

c. DEQ is mandated to ensure that all projects and activities for which it issues permits,
licenses, authorizations, or other approvals comply with Montana’s environmental
laws and rules (including the Montana Environmental Policy Act (“MEPA”) to protect
the quality of Montana’s natural environment). (Compl. ¥ 89; Ans. 9 89).

6. Defendant Department of Natural Resources and Conservation (“DNRC”) has a
constitutional duty to maintain and improve a clean and healthful environment for present and
future generations. DNRC regulates, permits, and authorizes activities that result in significant
emissions of GHGs in Montana. (Compl. q 94; Ans. § 94).

a. DNRC manages all the resources of Montana’s state trust lands through the State
Board of Land Commissioners (“Land Board™), which is bound by the public trust to
permit only those activities on state land that are in the best interests of the State of

Montana. (Compl. § 95; Ans. Y 95).



b. DNRC issues licenses for exploration and leases for production and extraction of oil

7.

and gas in Montana, and permits for drilling in Montana, which result in dangerous
levels of GHG emissions and contribute to the climate crisis. (Compl. ] 96; Ans. 9 96).
DNRC, through the Montana Board of Oil and Gas Conservation, administers all oil
and gas conservation laws and issues licenses for exploration and leases for production
and extraction of oil and gas in Montana, and permits for drilling in Montana pursuant
to and in furtherance of Defendants’ systemic and ongoing aggregate policies,
practices, and acts to permit, license, and authorize fossil fuel activities which are the
manifestation of Defendants’ State Energy Policy. (Compl. ] 99; Ans. §99).

Defendant Public Service Commission (“PSC”) regulates, supervises, and controls

public utilities, common carriers, railroads, and pipelines.

a. PSC is responsible for prescribing suitable commercial units of product or service for

each kind of public utility. (Compl. § 102; Ans. ] 102).

PSC is specifically authorized to adopt rules to implement renewable energy sources
for utilities, Mont. Code Ann. § 69-3-2006, because “utilities should support expanded
development of these resources to meet the state’s electricity demand and stabilize
electricity prices.” Mont. Code Ann. § 69-3-2002. However, PSC continues to certify

energy projects and utilities that rely on fossil fuels. (Compl. § 103; Ans. § 103).

Montana Constitution:

8.

The purpose of Montana’s Constitution is to benefit both present and future

generations of Montanans. (Compl. § 5; Ans. § 5).

9.

Montana’s Constitution explicitly extends all constitutional rights to children and

youth. (Compl. § 6; Ans. § 6).



a. Eliminating any doubt that these farsighted anticipatory and preventative provisions
can be invoked by Plaintiffs, the Montana Constitution further provides that, “The
rights of persons under 18 years of age shall include, but not be limited to, all the
fundamental rights of this Article unless specifically precluded by laws which enhance
the protection of such persons.” Mont. Const. Art. I1, § 15. (Compl. §213; Ans. §213).

10.  During Montana’s 1972 Constitutional Convention, delegates placed significant
emphasis on protecting natural resources and improving Montana’s environment. It was the
intention of the delegates to adopt the strongest constitutional environmental provisions posstble
in order to protect Montana’s air, water, and lands for present and future generations. (Compl. T
187 — 189; Ans. 9 187 - 189).

11.  The right to a clean and healthful environment guaranteed by Article II, Section 3
and Article IX, Section 1 of Montana’s Constitution, includes the right to a stable climate system
capable of sustaining human life and liberties. (Compl. §{ 214, 215; Ans. §{ 214, 215).

a. Montana’s Constitution provides: “All persons are born free and-have certain

inalienable rights. They include the right to a clean and healthful environment . . ..”
Consistent with the provision of these rights and responsibilities, the Montana
Constitution further provides: “The state and each person shall maintain and improve
a clean and healthful environment in Montana for present and future generations.”
(Compl. T212; Ans. [ 212).

b. Montana’s clean and healthful environment provides an essential life support system
and is ne;:essary in order for Plaintiffs to be able to enjoy their lives and liberties.

{Compl. § 215; Ans. ] 215).



d.

12.

A clean and healthful environment includes the right to a stable climate system and is
one that is free from dangerous levels of anthropogenic carbon dioxide (“CO;) and
other GHG emissions. Montana’s constitutional right to a clean and healthful
environment prohibits environmental degradation that causes ill health or physical
endangerment and unreasonable depletion or degradation of the State’s natural
resources. (Compl.  215; Ans. § 215).

Any statute, policy, or rule which implicates the right to a clean and healthful
environment must be strictly scrutinized, and can only survive scrutiny if the State
establishes a compelling state interest and that its action is closely tailored to effectuate
that interest and is the least onerous path that can be taken to achieve the State’s
objective. (Compl. § 217; Ans. | 217).

Article I, Section 3 of Montana’s Constitution guarantees the rights to seek safety,

health, and happiness in all lawful ways to all persons. (Compl. § 220; Ans. § 220).

a.

13.

Article II, Section 17 provides: “[nJo person shall be deprived of life, liberty, or
property without due process of law. (Compl. § 220; Ans. 9 220).

Article TI, Section 15 explicitly extends these rights to youth under the age of 18.
(Compl. 7 220; Ans. § 220).

Article I1, Section 4 of Montana’s Constitution provides: “The dignity of the human

being is inviolable. No person shall be denied the equal protection of the laws.” (Compl. q 228;

Ans. 1228).

a.

The hallmark of individual dignity is “the moral right and moral responsibility to

confront the most fundamental questions about the meaning and value of their own
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14.

lives and the intrinsic value of life in general, answering to their own consciences and
convictions.” (Compl. § 229; Ans. §229).

The rights of present and future generations as beneficiaries under the Public Trust

Doctrine are an attribute of sovereignty that predate Montana’s Constitution, they are secured by

the Constitution and common law, and they cannot be abrogated. (Compl. § 240; Ans. { 240).

a.

Under Article IX, Section 1(1), “The state and each person shall maintain and improve
a clean and healthful environment in Montana for present and future generations.”
Likewise reflecting public trust principles, the Preamble to Montana’s Constitution
states the Constitution was ordained and established for “this and future generations.”
(Compl. § 241; Ans. §241).
Under Article IX, section 3(3), “All surface, underground, floed, and atmospheric
waters within the boundaries of the state are the property of the state for the use of its
people and are subject to appropriation for beneficial uses as provided by law. (Compl.
9 243; Ans. 243).
i. The Montana Supreme Court has recognized this provision as an underpinning
of the Public Trust Doctrine for water rights, including atmospheric waters,
under the Montana Constitution. (Compl. § 243; Ans. §243).
Articles IT and IX, taken together with Montana’s common law, provide a compelling
basis for the Courts’ recognition of the Public Trust Doctrine over the atmosphere in
Montana, (Compl. Y 244; Ans. § 244).
Montana’s Public Trust Resources also include those other essential natural resources

that are of vital public concern to the citizens of Montana, including the atmosphere
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(air), fish and wildlife, wetlands, public lands, submerged lands, and the banks of
waters to the high water mark. (Compl. ] 245; Ans. § 245).

e. Public Trust rights include the rights of present and future generations to access, use,
and enjoy these essential resources that are protected by Montana’s Public Trust
Doctrine. (Compl. § 245; Ans. § 245).

i. The public’s interest in using and accessing such vital natural resources
includes the rights of navigation, fishing, hunting, commerce, and recreational
uses. (Compl. | 245; Ans. § 245).

ii. The atmosphere is indistinguishably interrelated with water and there is always
water in the atmosphere. Harm to the atmosphere negatively affects waters,
fish and wildlife, wetlands, and public lands. (Compl. § 245; Ans. 7 245).

f. The Public Trust Doctrine imposes an affirmative obligation on all sovereign
governments, including each Defendant as trustee, to maintain control, protect,
preserve, and prevent substantial impairment to and waste of Public Trust Resources
for the benefit of all Montanans, including Plaintiffs and future generations of
Montanans. Each Defendant, as trustee, also has an obligation to refrain from acting
in a manner that abdicates control of Public Trust Resources. (Compl. ¥ 246; Ans.
246).

Climate Science:
15.  There is a scientific consensus that Earth is warming as a direct result of human
GHG emissions, primarily from the burning of fossil fuels. Atmospheric carbon dioxide is the

primary forcer of climate change. (Compl. Y 143, 144; Ans. | 143, [44).

12



16.  Science is unequivocal that dangerous climate change is upon us and is occurring
due to human activities, primarily from the extraction and burning of fossil fuels. (Compl. ¥ 7;
Ans. 7). The threats posed by fossil fuels and the climate crisis are existential. (Compl. § 7; Ans.
1.

17.  Carbon dioxide is the GHG that is most responsible for trapping excess heat within
Earth’s atmosphere. Excess CO, and other GHGs from human activity create an “energy
imbalance” that drives warming temperatures and climate disruption. A substantial portion of
every ton of CO, emitted by human activity persists in the atmosphere for as long as a millennium
or more. As a result, CO, steadily accumulates in the atmosphere. (Compl.  106; Ans. § 106).

18.  Global average annual CO; concentrations are currently approximately 420 parts
per million (“ppm”), compared to the pre-industrial concentration of 280 ppm. Current
atmospheric COz concentrations are higher than levels seen in millions of years. (Compl.  144;
Ans. 9 144).

19.  The rate of atmospheric CO: increase from pre-industrial concentrations to the
present is 100 times faster than natural cycles. (Compl. § 146; Ans. | 146).

20.  Scientists have understood the basic mechanism of global heating since the late
1800s: GHGs such as CO; trap heat received from the sun, and the more GHGs in the atmosphere,
the more heat is retained on Earth instead of being radiated back out into space, disrupting Earth’s
energy balance and causing energy imbalance. (Compl. 7 148; Ans. | 148).

21.  Given that a substantial portion of every ton of CO; emitted by humans persists in
the atmosphere as long as a millennium or more, Earth will continue to warm in response to the

atmospheric concentrations of GHGs caused by past emissions, as well as future emissions.
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Therefore, the impacts associated with the CO, emissions of today will be mostly borne by
Plaintiffs, other youth, and future generations. (Compl. § 149; Ans. § 149).

22. It is the cumulative effect of GHG emissions that causes climate disruption. Earth
will continue to heat up even as more emissions continue to increase atmospheric concentrations
of GHGs. This means that the harm from present day GHG emissions will be disproportionately
borne by today’s children, including Plaintiffs, and future generations. (Compl. §{ 106, 107; Ans.
19 106, 107).

23.  Unless current fossil fuel-based GHG emissions are substantially curtailed and
global atmospheric GHG concentrations are reduced to accord with science-based targets,
planetary warming will continue, triggering potentially cascading and compounding climactic
tipping points which will impose profound and mounting risks of ecological, economic, and
societal collapse. (Compl. { 150; Ans. § 150).

24.  The best available science today prescribes that global atmospheric CO:
concentrations must be restored to no more than 350 ppm by 2100 (with further reductions
thereafter) in order to stabilize Earth’s energy balance and restore the climate system upon which
human life depends. Each government has an obligation to contribute to the requisite CO2 emission
reductions and CO; sequestration. (Compl. § 201; Ans. §201).

25.  Two steps are required to reduce the atmospheric CO, concentration to 350 ppm by
2100: (1) reducing CO, emissions; and (2) sequestering excess CO; already in the atmosphere.
There are various pathways to reduce the atmospheric CO, concentration to 350 ppm by 2100. For

every year of additional delay in reducing anthropogenic GHG emissions, it becomes that much

more difficult to reach 350 ppm CO; by 2100 (Compl. 203, 204; Ans. 11 203, 204).
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26.  There are currently multiple feasible pathways to reduce Montana’s emissions in
line with what is required to protect Plaintiffs’ constitutional rights. If the State of Montana acts to
reduce emissions and enhance natural sequestration, it will, at minimum, reduce the risks of harm
to Plaintiffs by slowing the ongoing heating. Action to reduce emissions today also keeps the
achievement of long-term safety a realistic possibility. (Compl. § 205; Ans.  205).

27.  Any reduction in Montana’s GHG emissions that results from a declaration that
Montana’s State Energy Policy and fossil fuel-based energy system is unconstitutional and
violative of the Public Trust Doctrine, would help redress Plaintiffs’ injuries because the amount
of additional GHG emissions emitted into the climate system in the near-term will dictate the
severity of the heating, the severity of Plaintiffs’ injuries, and whether and how Plaintiffs and
future generations can survive. (Compl. § 209; Ans. § 209).

Climate Change Disproportionately Harms Children, Young People, and Future
Generations:

28.  Children are uniquely vulnerable to the consequences of the climate crisis, which
harms Plaintiffs’ physical and psychological health and safety, interferes with family and cultural
foundations and integrity, and causes economic deprivations. (Compl. § 2; Ans. § 2).

29.  Children hold the same constitutional rights as adults, yet their political
powerlessness, unique physiological characteristics and vulnerabilities, and lack of autonomy and
dependency on caregivers render children more vulnerable to violations of their rights. Children
are at a critical development stage in life, as their capacities evolve and their physiological and
psychological maturity develops more rapidly than at any other time in life. (Compl. §231; Ans.

q231).
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30.  All children, even those without pre-existing conditions or illness, are a “sensitive
population” with respect to the effects of the climate crisis because their bodies and minds are still
developing. (Compl. J 177; Ans. § 177).

31.  The physical and psychological harms from climate change are acute and chronic,
and accrue from impacts such as heat waves, drought conditions, wildfires, air pollution, violent
storms, the loss of wildlife, watching glaciers melt, and the loss of familial and cultural foundations
and traditions. (Compl. § 178; Ans. 178).

32.  Plaintiffs are acutely aware that the window to avoid locking in irreversible climate
change impacts is closing. As climate disruption transforms communities, Plaintiffs and children
are likely to experience a feeling that they are losing a place that is important to them, which is a
phenomenon called solastalgia. Solastalgia describes the gripping sense of existential loss when
treasured places are irreparably damaged or destroyed as a result of human c;arelessness or willful
disregard for them, and can cause profound distress. (Compl. § 179; Ans. §179).

33.  The psychological health effects children and young people can experience as a
result of witnessing and experiencing the climate crisis disrupt and transform places they love and
cherish include elevated levels of anxiety, depression, post-traumatic stress disorder, increased
incidences of suicide, substance abuse, social disruptions like increased violence, and a distressing
sense of loss. (Compl. § 179; Ans. § 179). The psychological harms caus;:d by the climate crisis
can result in a lifetime of hardships for children. (Compl. § 179; Ans. § 179).

34.  The physiological features of children make them disproportionately vulnerable to
the impacts of the climate crisis and air pollution. Children’s organs, including their lungs and
brain, are still developing — which makes youth more vulnerable to environmental stresses,

pollution, and injuries. (Compl. § 181; Ans. § 181).
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35.  Children breathe in more air per unit of time than adults and consume more food
and water proportional to their body weight, making children more susceptible to polluted or
contaminated air, water, or food. (Compl. § 181; Ans. ] 181).

36.  Typical child behavior — which involves spending more time recteating outdoors
and more difficulty self-regulating — also render children more susceptible to excess heat, poor air
quality, and other climate change impacts. (Compl. 4] 181; Ans. ] 181).

37.  Childhood exposure to climate disruptions and air pollution can result in impaired
physical and cognitive development with life-long consequences. (Compl. 9§ 181; Ans. § 181).

38.  Children are particularly vulnerable to climate change-related diseases, and
children comprise the majority of current sufferers of disease due to climate disruption. (Compl. Y
182; Ans. ] 182).

39.  Allergies are highly prevalent among children and climate disruption exacerbates
allergy symptoms, including asthma. An increase in these symptoms can affect children’s physical
and psychological health by interfering with sleep, play, school attendance, and performance.
(CompL 91 182; Ans.  182).

40.  The adverse impacts of the climate crisis and air pollution on the physical and
mental health of children can result in life-long challenges and consequences. The climate crisis is
limiting children’s potential for development and inhibiting their opportunity to engage in
Montana’s most important institutions and heritage. (Compl. § 183; Ans. § 183).

41.  Children also face barriers to family formation as a result of the climate crisis. For
example, increasingly children, including Plaintiffs Olivia and Grace, are expressing they do not
want to have children of their own because they fear the world that their children would grow up

in. (Compl. ] 184; Ans. 7 184).
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42, Children, including Plaintiffs Rikki and Kian, also face economic deprivations,
including barriers to keeping family wealth and property intact and decreased future economic
opportunities. (Compl. | 184; Ans.  184).

43. Other children are experiencing forced re-location and the loss of ties to the land,
including Plaintiffs Eva, Lander, Badge, and Sariel. All of these impacts disproportionately affect
children, are the consequence of matters beyond their control that they are not responsible for
causing, and will impose a lifetime of hardships. (Compl. | 184; Ans. q 184).

44.  Because of their unique vulnerabilities and age, Plaintiffs are disproportionately
harmed by the climate crisis and face life-long hardships. (Compl. § 2; Ans. § 2).

45,  All Plaintiffs are adversely affected by Defendants’ conduct in perpetuating a fossil
fuel-based energy system that is disproportionately impacting children. (Compl. § 81; Ans. 9 81).

46. It is the cumulative effect of GHG emissions that causes climate disruption. Earth
will continue to heat up as long as Earth’s energy imbalance persists and as more emissions of
today and tomorrow continue to increase atmospheric concentrations of GHGs. This means that
the harm from present day GHG emissions will be disproportionately borne by today’s children
and future generations, including Plaintiffs. (Compl. § 106, 107; Ans. ] 106, 107).

Climate Change is Already Adversely Affecting Montana’s Natural Environment:

47.  The climate crisis is degrading and depleting Montana’s unique and precious
environment and natural resources, which Plaintiffs depend on for their safety, survival, and well-
being. (Compl. 4 2; Ans. § 1-2).

48.  Air pollution poses severe health risks for Montana’s youth and is shown to impede
their physical development. Montana’s persistent drought conditions and record wildfire seasons

have doubled respiratory-related emergency room visits. (Compl. § 177; Ans. § 177).
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49.  Climate change is already causing a host of adverse consequences in Montana,
including dangerously increasing temperatures, changing precipitation patterns, increasing
droughts, extreme weather events, increasing severity and intensity of wildfires, increased glacial
melt, and adverse health impacts — especially to children. (Compl. § 7; Ans. § 7).

50.  The impacts of climate change in Montana have been widespread and pervasive.
Montana has already warmed significantly more than the global average — experiencing between
2 and 3°F of warming between 1950 and 2015, Montana’s warming climate will have significant
deleterious economic impact throughout the State, particularly in the agricultural sector. (Compl.
% 151 - 156; Ans. ] 151 - 156).

51. Montana’s snowpack has been decreasing and is likely to continue decreasing with
warmer temperatures. Montana’s declining snowpack will negatively impact Montana’s winter
tourism industry and the winter sports activities enjoyed by several Plaintiffs (Compl. §{ 157, 158;
Ans. 91 157, 158).

52.  Climate change is dramatically altering Glacier National Park, one of Montana’s
world-renowned landmarks. Of the approximately 150 glaciers present in Glacier National Park in
1850, only 26 glaciers larger than 25 acres remained in 2015. The loss of Glacier National Park’s
glaciers will affect the water sources of countless communities, stream and river hydrology, local
economies, and the recreational opportunities of a number of Plaintiffs. (Compl. §{ 159, 160; Ans.
19 159, 160).

53.  Climate change is already affecting the water levels and temperatures of Montana’s
rivers and lakes. Boating and fishing on certain rivers and lakes in Montana have been adversely

affected as a result of low river flows or high water temperatures. These changes impact a number
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of Plaintiffs’ ability to fish and access the State’s rivers and lakes for sport or recreation. (Compl.
99 160-162; Ans. 9 160-162).

54, Climate change is harming and will continue to harm Montana’s wildlife, fisheries,
hunting and angling economy, and recreation and tourism industries. (Compl. ] 165-168; Ans. |
165-168).

55.  Rising temperatures, drought conditions, and increasing insect infestations have
harmed Montana’s forests and overall ecosystems. Montana’s forests naturally sequester
atmospheric COz. As the forests are lost due to the combination of drought, pest infestations, and
wildfires, they may no longer be able to store as much carbon as they once did. (Compl. | 169—
172; Ans. 11 169-172).

56.  Higher temperatures in Montana are leading to increased severity, frequency, and
extent of wildfires. Wildfires in Montana are expected to become significantly worse in the coming
years without immediate steps to limit global warming. Wildfires in Montana pose direct physical
and health threats to Plaintiffs and significantly impact ecosystems, property, and livelihoods.
(Compl. 1 173, 174; Ans. ] 173, 174).

57.  Unless the climate crisis is addressed, the smoke conditions in Montana will get
significantly worse, with much of western Montana facing the highest risk factor (Compl. § 177;
Ans. | 177).

Climate Change is Already Harming Plaintiffs:

58.  Plaintilfs have been and will continue 1o be harmed by the dangerous impacts of
fossil fuels and the climate crisis. (Compl. J 2; Ans. § 1-2).

59.  Plaintiffs are adversely affected by Defendants’ conduct in perpetuating a fossil

fuel-based energy system that is disproportionately impacting children. (Compl. ¥ 81; Ans.  81).
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60.  The properties of Plaintiff Rikki Held and her family have experienced a number
of climate change-related impacts, such as flooding, severe storms, wildfires, and drought. (Compl.
19 14-20; Ans. 19 14-20).
a. Rikki lives on her family’s large ranch near Broadus, MT (Compl. § 14; Ans.  14).
b. Rikki’s access to and enjoyment of the outdoors, including camping and backpacking,
are central to her health and foundational to her family. (Compl. § 14; Ans. ] 14).
¢. Climate disruption is already threatening Rikki’s home, family, community, and way
of life. (Compl. 9§ 14; Ans. | 14).

d. Climate impacts have killed cattle on Rikki’s ranch and have damaged crops, causing
her family economic losses. (Compl. 7 15, 16, 17; Ans. { 135, 16, 17).

e. Rikki and her property and cattle have been impacted by wildfires and wildfire smoke,
as well as extreme heat. (Compl. § 19, 174; Ans. ] 19, 174).

f. Rikki experiences stress and despair when thinking about how the State of Montana
has known about climate change for decades and yet has chosen to continue to act in
a way that threatens her home and property, menaces her family’s livelihood, and
infringes upon her constitutional rights and future. (Compl. 9 20; Ans.  20).

g. Rikki faces economic deprivations, including barriers to keeping family wealth and
property intact and decreased future economic opportunities. (Compl. | 184; Ans. §
184).

61.  Plaintiffs Lander Busse and Badge B. enjoy hunting and fishing as an integral part
of their cultural heritage and community, as well as an important food source — Lander, Badge,
and their family depend on the food they hunt and fish for as their source of meat and protein.

(Compl. §21; Ans. T21).
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Lander and Badge are brothers, living in Kalispell, MT, (Compl. § 21; Ans. § 21).

. Lander and Badge’s access to food they hunt and fish for their source of protein, and
as a cultural and familial tradition, is inhibited due to the climate crisis. (Compl. 21;
Ans.  21).

Climate change has adversely impacted Lander and Badge’s ability to fish by causing
the closure of certain fisheries or rendering certain waterways impassible by raft due
to low instream levels or too-warm water levels which harm fish and decrease their
populations. (Compl. § 22; Ans. § 22).

. The extreme temperatures and smoke make hunting unbearable for Lander and Badge.
Due to climate change, the wildfire smoke in Kalispell, and in other parts of Montana
where Badge recreates, makes it difficult for Badge to breath, triggers a cough, and
irritates his eyes, which negatively impacts his health and well-being. (Compl. ]y 23,
24; Ans. 11 23, 24).

In 2018, a wildfire near Lander and Badge’s home forced their family to prepare to
evacuate. (Compl. 124; Ans. { 24),

Lander has seasonal pollen allergies, which are worsening due to the increased polien
count and a changing climate. (Compl. ] 24; Ans. 7 24).

. Badge is named after Badger Two-Medicine, an area where he frequently recreates
and fishes. Wildfires in Badger-Two Medicine have destroyed ancient white bark pine
trees and have degraded areas important to Badge and where he enjoys visiting and
recreating, which has had a particularly distressing and profound emotional impact on

Badge. (Compl.  25; Ans. § 25).

22



62.

Badge is anxious when he thinks about the future that he, and his potential children,
will inherit. (Compl. § 26; Ans. § 26).

Badge experiences a sense of loss and distress knowing that the area in Montana he
was named after is being damaged and degraded due to climate change. (Compl.
[78; Ans. § 178).

Lander and Badge care deeply about protecting Montana’s environment, which is an
integral part of their family traditions, culture, and identity. Witnessing the current
impacts of the climate crisis in Montana and in other parts of the world is traumatic
for both Lander and Badge. (Compl. { 26; Ans. { 26).

Children, including Lander and Badge, are experiencing the loss of ties to the land.
(Compl. 9 184; Ans.  184).

Lander and Badge have had their ability to fish limited or completely foreclosed due
to fishery closures as a result of climate change induced conditions in Montana’s
rivers. Lander and Badge have also had their access to rivers limited for other
recreational activities. (Compl. § 162; Ans. § 162).

Plaintiff Sariel Sandoval is a member of the Confederated Salish and Kootenai

Tribes. Sariel, her family, and community have a deep connection to the natural world, and have

a body of knowledge about the environment closely tied to the seasons, locations, and

environment. Climate change is threatening Sariel’s culture, which is already in jeopardy and at

risk of being lost. (Compl. 9] 27, 28; Ans. 17 27, 28).

a.

Sariel is worried that her and her community’s activities, practices, and beliefs of
cultural significance will be entirely lost if climate change continues. (Compl. 9 28;

Ans. § 28).
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. The threat of losing her community’s important connection to the environment and
losing her culture because of climate change is extremely stressful on Sariel and her
community. (Compl. ] 28; Ans. §28).
Lack of winter snowpack in recent years, due to the climate disruption, has harmed
Sariel and her community on the Flathead Reservation, as the low snowpack limits
and impacts various aesthetic and recreational opportunities, as well as the
community’s ability to fish for bull trout and rainbow trout. (Compl. 4 29; Ans. § 29).
. Climate change is impacting Sariel’s ability to partake in cultural and spiritual
activities and traditions, which are central to her individual dignity. (Compl. §29; Ans.
129).
There has been an increase in wildfires on the Flathead Reservation where Sariel lives,
and these wildfires have forced Sariel to remain indoors in order to preserve her overall
health and safety from concentrated wildfire smoke. (Compl. ] 30; Ans. 7 30).
Sariel is concerned that as the climate crisis worsens, traditional food sources and
cultural practices may be lost with the declining access to bison, berries, and other
foods. (Compl. § 31; Ans. ] 31).

i. Sariel has had to travel further to pick huckleberries, and the huckleberry

picking season has been pushed later into the year because the berries are not
ripe due to fluctuating and extreme temperatures. (Compl. § 31; Ans. § 31).

. Climate disruption has made it difficult for Sariel to learn and engage in traditional
and cultural practices and customs that have been passed down for generations. The

climate crisis has a profound emotional and psychological impact on Sariel, who

24



stresses about the impacts her community is facing and will face in the near future.
(Compl. § 32; Ans. § 32).

63.  Plaintiff Kian Tanner’s family property in Bigfork, MT, where he lives and
recreates, is being directly harmed as a result of the climate crisis. The warmer winters caused by
the climate crisis have led to increased insect activity, which has killed a number of trees on Kian’s
property with heightened frequency. (Compl. § 33; Ans. §33).

a. The warmer water temperatures, lower oxygen levels, and declining in-stream flows
due to climate disruption are harming Montana’s rivers and fish. These climate
impacts have decreased fishing opportunities for Kian as he has had to cancel fishing
trips due to warm water temperatures and low stream flows. (Compl. § 34; Ans. § 34).

i. Kian is a passionate fly fisher and hopes he will be able to preserve this
tradition and fish for the next 50 years or more. (Compl. § 34; Ans. 7 34).

il. Climate destabilization is restricting and infringing on Kian’s ability to fish.
(Compl. § 34; Ans. 9§ 34).

b. Kian lives near and enjoys visiting and recreating in Glacier National Park, and is
distressed he will never be able to see the natural glaciers as they have historically
existed, and as other generations experienced them. (Compl. § 35; Ans. q 35).

¢. Increased smoke in the summer has impacted Kian’s ability to play soccer, fish, hike,
camp, and otherwise recreate outside, activities which are central to his health and
foundational to his family. (Compl. ¥ 36; Ans. § 36).

i. The smoke makes Kian feel sick and he is forced to seek refuge indoors.

(Compl. ] 36; Ans. § 36).
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d.

64.

ii. In summer 2017, Kian had to cancel a family camping trip due to oppressive
and dangerous smoke conditions. (Compl.  36; Ans. Y 36).

Children, including Kian, also face economic deprivations, including barriers to
keeping family wealth and property intact and decreased future economic
opportunities. (Compl. § 184; Ans.  184).
Snow water equivalent for a number of Montana’s river basins, including those river
basins in which Kian fishes and recreates, is expected to decline significantly in the
coming decades, which will result in lower instream flows. (Compl. | 161; Ans. §
161).
Kian has had his ability to fish limited or completely foreclosed in some instances due
to fishery closures as a result of conditions in Montana’s rivers. (Compl. § 162; Ans.
1162),

Plaintiff Georgianna (“Georgi”) Fischer is a competitive Nordic skier, and her

ability to compete and participate in Nordic skiing has been directly impacted by climate

disruption. Declining winter snowpack has inhibited Georgi’s ability to complete all her necessary

and appropriate training and hinders her ability to continue to compete at a high level, which

adversely impacts her health and mental well-being. (Compl. 1 38, 39; Ans. ] 38, 39).

a.

b.

Georgi lives in Bozeman, MT. (Compl. § 38; Ans. 7 38).

With less snowfall in the winter, and the snow melting at rapid rates, Georgi’s training
season is curtailed and has overall shortened in length. In recent years there has not
been enough snow to groom trails or create tracks in the snow to Nordic ski race until
January, although historically tracks were created in November. The lack of snow has

inhibited Georgi’s ability to complete all her necessary and appropriate training and
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hinders her ability to continue to compete at a high level, which adversely impacts her
health and mental well-being. (Compl. § 39; Ans. § 39).

Georgi’s summer Nordic skiing training has been impacted by wildfires and wildfire
smoke — practices have been cancelled or curtailed due to smoke and the smoke
prevents Georgi from fully breathing or training at a high intensity level. Georgi is
increasingly worried about the long-term effects that the exposure to heavy wildfire
smoke while training has on her health and respiratory system. (Compl. § 40; Ans,
40).

. Georgi enjoys paddleboarding, backpacking, hiking, and other outdoor activities.
Georgi’s recreation on Montana’s rivers has been impaired due to low water levels
and stream flows. (Compl. § 41; Ans. 41).

Georgi sometimes experiences feelings of despair and hopelessness as a result of the
declining winter snowpack and what that trend entails for her snow-based sport.
(Compl. § 42; Ans. ] 42).

A number of Plaintiffs, including Georgi, have been harmed by the reduced snowpack
in Montana and the related impacts to winter sports and tourism. (Compl. | 158; Ans.
1 158).

. Snow water equivalent for a number of Montana’s river basins, including those river
basins in which Georgi fishes and recreates, is expected to decline significantly in the
coming decades, which will result in lower instream flows. (Compl. § 161; Ans. ¥
161).

. Georgi has had her ability to access Montana’s rivers for other recreational activities

limited due to river conditions. (Compl. | 162; Ans. § 162).
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65.

Smoke from wildfires has limited Georgi’s ability to train and compete in sports at a
high level. (Compl. § 174; Ans. § 174).

Plaintiff Kathryn Grace Snyder’s (“Grace”) recreation on Montana’s rivers and

streams has been affected due to both low water levels and flooding conditions. Because of the

climate crisis, Grace’s access to the Clark Fork River for recreational activities has been

increasingly limited and impaired, thus limiting her ability to enjoy activities important to her

health and family. (Compl. §43; Ans. 743).

a.

b.

Grace resides in Missoula, MT. (Compl.  43; Ans. 143).

Grace has been impacted by wildfire smoke and extreme heat; which have adversely
impacted her ability to play competitive soccer and have led to fewer soccer practices.
Wildfires have impacted Grace’s ability to go outside, enjoy outdoor f;ctivities, and
has placed her safety, health, and well-being at risk. (Compl. ¥ 44; Ans. q 44).

Grace experiences anxiety over her and her generation’s future. Grace was and
remains involved in environmental advocacy and activism at school. Witnessing
climate change impacts occur around her has been devastating emotionally for Grace.
(Compl. § 45; Ans. ] 45).

Many children, including Grace, experience psychological impacts and are distressed
from day-to-day conditions, anxious about the climate crisis, and are unable to
alleviate their concerns. (Compl.  178; Ans. § 178).

Increasingly, young people, including Grace, are expressing that they do not want to
have children of their own because they fear the world that their children would grow

up in. (Compl. | 184; Ans. ] 184).
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f.

66.

Smoke from wildfires has limited Grace’s ability to train and compete in sports at a
high level. (Compl. § 174; Ans. § 174).

Plaintiff Eva L. has been impacted by wildfire smoke in Montana on numerous

occasions, and Eva has suffered eye, nose, and throat irritation and headaches as a result of the

smoky air. Eva and her family have cut a family trip to Glacier National Park short in order to

escape excessive wildfire smoke and the risks to their health and safety. (Compl. 9 47, 48; Ans.

19 47, 48).

d.

Eva lives in Livingston, MT. Eva enjoys many outdoor activities (i.e., backpacking,
climbing, cycling) which are central to her health and foundational to her family.
(Compl. § 46; Ans. § 46).

Eva and her family have experienced the impacts of flooding — in 2018, flooding along
the Shields River rendered impassible the primary route for Eva and her family from
their home to the city of Livingston for more than a year. Eva’s family eventually
decided to relocate as a result of this hardship. (Compl. ] 49; Ans. § 49).

Eva is anxious about how her family and community will be able to adapt to the
devastation of public resources and infrastructure as the impacts of the climate crisis
worsen. Eva is increasingly anxious about the climate change impacts she and her
family are experiencing. She is distressed that the climate crisis will worsen if action
is not immediately taken. (Compl. 91 49, 51; Ans. {49, 51).

Eva’s access to the Yellowstone River in summer 2016 was significantly curtailed, as
a 180 mile portion of the river was closed for several weeks due to a parasite growth

in cutthroat and rainbow trout perpetuated by abnormally high air temperatures and
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67.

historically low river flows. Since 2016, her access to the river has been curtailed by
flood events. (Compl. § 50; Ans. § 50).

Eva has experienced forced re-location and the loss of ties to the land (Compl. q 184;
Ans. | 184).

Eva has had her ability to access Montana’s rivers for other recreational activities
limited due to river conditions, (Compl.  162; Ans. § 162).

Plaintiff Mica K. suffers from headaches, fatigue, asthma, and eye irritation because

the increase in wildfires and smoke directly impact his health and safety. Rising temperatures as a

result of climate change also make it difficult for Mica to recreate outdoors and participate in and

enjoy the activities he loves and which are important to his health, development, and well-being.

- (Compl. 7 53; Ans. § 53).

a,

b.

Mica resides in Missoula, MT. (Compl. § 52; Ans. { 52).

Mica also suffers from behavioral issues when he is required to stay indoors during
the summer. (Compl. § 53; Ans.  53).

Mica has been forced to spend extended periods of time indoors as a result of wildfire
smoke and has lost school recess time as a resuit of wildfire smoke. In 2019, a forest
fire started approximately 1 mile from Mica’s home, and Mica is anxious that, as the
climate crisis worsens, he will lose his family home. (Compl. {{ 53, 54; Ans. 1] 53,
54).

Because Mica lives in a valley, the airshed is particularly susceptible to air pollution

such as smoke, further exacerbating the harm to Mica from wildfire smoke. (Compl.

1 53; Ans. ] 53).
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e. Wildfire smoke has impacted Mica’s training as a long-distance runner, and Mica’s
family now avoids camping and other outdoor activities in August and September due
to wildfire smoke and its negative effect on Mica’s health and safety. (Compl. q 55;
Ans. § 55).

f. Mica’s outdoor recreation activities such as fishing and enjoying the views of the
glaciers in Glacier National Park are impacted by climate change. (Compl. §7 56, 57;
Ans. {1 56, 57).

g. Snow water equivalent for a number of Montana’s river basins, including those river
basins in which Mica fishes and recreates, is expected to decline significantly in the
coming decades, which will result in lower instream flows. (Compl. q 161; Ans.
161).

h. Mica has had his ability to fish limited or completely foreclosed in some instances due
to fishery closures as a result of conditions in Montana’s rivers. (Compl. § 162; Ans.
1 162).

i. Smoke from wildfires has limited Mica’s ability to train and compete in sports at a
high level. (Compl. J 174; Ans.  174).

68.  Plaintiff Olivia Vesovich has exercise induced asthma and is particularly vulnerable
to smoke-filled air as a result of her asthma. In smoky conditions, Olivia feels she is suffocating if
she spends more than five minutes outdoors. High temperatures and high smoke concentrations
have an impact on Olivia’s asthma. Olivia’s asthma attacks have become more frequent and severe
over the years. (Compl. § 59; Ans. ] 59).

a. Olivia lives in Missoula, MT. (Compl. ] 58; Ans. 9 58).
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b. During smoky conditions, Olivia is forced to stay inside and reduce or eliminate the
outdoor activities she enjoys. Olivia has been forced to spend recent summers, such
as summer 2018, outside Montana due to the smoke-filled air and her asthma. (Compl.
1 59; Ans. 1 59).

¢. Olivia suffers from spring pollen allergies. Olivia’s spring allergies cause her eyes to
swell shut and can cause eye pain for weeks at a time. QOlivia’s allergies have become
progressively worse in recent years. (Compl. § 60; Ans, § 60).

d. Olivia is affected emotionally and psychologically by the climate crisis, and
experiences bouts of depression when she thinks about the dire projections of the
future. Olivia would like to have children of her own someday, but she questions
whether this is even an option in a world devastated by the climate crisis. (Compl. §
61; Ans. | 61).

e. Many children, including Olivia, experience psychological impacts and are distressed
from day-to-day conditions, anxious about the climate crisis, and are unable to
alleviate their concerns. (Compl. q 178; Ans. § 178).

f. Increasingly, young people, including Olivia, are expressing that they do not want to
have children of their own because they fear the world that their children would grow
up in. (Compl. 1] 184; Ans. § 184).

g. Plaintiffs with asthma or other respiratory conditions, including Olivia, have to limit
outdoor activities when it is smoky as they are uniquely vulnerable to the smoky
conditions, (Compl. § 174; Ans. J 174).

69.  Plaintiff Jeffrey K. has pulmonary sequestration and is uniquely susceptible to

respiratory complications, such as infections. Jeffrey’s brother, Plaintiff Nathaniel (*Nate™) K.,
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also has respiratory issues. Both Jeffrey and Nate, given their unique lung and health conditions,

are especially vulnerable to poor air quality, such as smoke-filled air caused by wildfires. (Compl.

9 62; Ans. 1 62).

a.

70.

The increasing length and severity of the wildfire scason poses a threat to Jeffrey and
Nate’s health, especially given their young age and pre-existing respiratory health
conditions, and has forced their family to make changes in daily activities. (Compl.
62, 63; Ans. 17 62, 63).

Certain categories of children are especially vulnerable to climate change impacts and
air pollution, for example, children that have pre-existing medical conditions, such as
Jeffrey and Nate, (Compl. § 182; Ans. § 182).

Plaintiffs with asthma or other respiratory conditions, including Jeffrey and Nate, have
to limit outdoor activities when it is smoky as they are uniquely vulnerable to the
smoky conditions. (Compl. { 174; Ans. § 174).

Plaintiff Claire Vlases works as a ski instructor at Big Sky Resort, and her ability

to earn money through that job is jeopardized by climate disruption, which is decreasing Montana’s

winter snowpack and, relatedly, the number of ski resort visitors. If there is not enough snow or

too few visitors, Claire is sent home from her job without working her scheduled shift. (Compl. §

65; Ans. § 65).

a.

b.

Claire lives in Bozeman, MT. (Compl. § 64; Ans. § 64).

Claire is dismayed to see the receding glaciers in Glacier National Park. (Compl. ¥ 66;
Ans, | 66).

Claire’s athletic endeavors — cross-country running and road cycling — have been

impacted by extreme heat and wildfire smoke. (Compl. 1Y 66, 67; Ans. 1 66, 67).
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71.

The heat and smoke make it difficult for Claire to train and compete in her athletic
endeavors at a high level. (Compl. J 67; Ans. § 67).
Claire feels threatened and is concerned that Montana’s melting glaciers, declining
snowpack, and increasing summer drought conditions will lead to water scarcity that
will impact her and her family in the future. (Compl. ] 68; Ans. { 68).

i. Claire’s family has water rights to Bozeman Creek. (Compl. ] 68; Ans. ¥ 68).
A number of Plaintiffs, including Claire, have been harmed by the reduced snowpack
in Montana and the related impacts to winter sports and tourism. (Compl. q 158; Ans.
9 158).
Smoke from wildfires has limited Claire’s ability to train and compete in sports at a
high leve] and to recreate outdoors. (Compl. § 174; Ans. § 174).

Plaintiffs Ruby D. and Lilian D. are of Crow descent and are members of the Crow

Tribe of Montana. Ruby and Lilian regularly travel to the Crow Reservation to visit family

members and engage in a number of traditional cultural and spiritual activities. (Compl. Y 70;

Ans. 1§ 71).
a.

b.

Ruby and Lilian reside in Bozeman, MT. (Compl. § 70; Ans. § 70).

Abnormal weather conditions fostered by climate change have impacted Ruby and
Lilian’s ability to engage in and otherwise partake in cultural practices that are central
to their spirituality and individual dignity. (Compl. §f 71, 72; Ans. ] 71, 72).
Increasing wildfires in Montana have restricted Ruby and Lilian’s access to certain
arcas where they pick berries. (Compl. § 72; Ans. ] 72).

Ruby has asthma and has had multiple asthma attacks since her 2015 asthma diagnosis.

As a result of her asthma, Ruby is uniquely vulnerable to Montana’s wildfire smoke,
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which has increased in frequency and severity as a result of climate change. (Compl.
1 73; Ans. §73).
i. Wildfire smoke irritates Ruby’s lungs and makes it more difficult to breathe
and partake in physical activities such as sports, which impacts her overall
health and safety. (Compl. § 73; Ans. § 73).

e. Increased wildfire frequency has impacted the ability of Ruby and Lilian to participate
in traditional cultural practices such as berry picking and tipi building. (Compl. §{ 72,
74; Ans. 17 72, 74).

f. Ruby and Lilian become distressed upon seeing dead and degraded forests impacted
by wildfires and pine beetle infestations. (Compl. ] 74; Ans. 1 74).

g. Climate disruption has impacted Ruby and Lilian’s outdoor recreation activities, such
as rafting and outdoor ice-skating. (Compl. § 75; Ans. § 75).

h. Plaintiffs with asthma or other respiratory conditions, including Ruby, have to limit
outdoor activities when it is smoky as they are uniquely vulnerable to the smoky
conditions. (Compl. § 174; Ans, § 174).

72, Plaintiff Taleah Herndndez enjoys ice skating, hiking, and paddle boarding as her
outdoor recreation, and all of these activities are being impacted by climate change. (Compl. § 77;
Ans. 7).

a. Taleah lives in Polson, MT on the Flathead Indian Reservation. (Compl. § 77; Ans. q
77).

b. Taleah’s recreational, aesthetic, and family activity interests are being harmed as
Glacier National Park’s glaciers melt and recede. The permanent loss of these glaciers

as a result of climate change would fundamentally alter the recreational and aesthetic
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quality of an important annual bike ride Taleah does with her mother in Glacier
National Park. (Compl.  78; Ans. § 78).

¢. Taleah has been forced to remain inside for long periods of time during the summer
in order to preserve her health as a result of poor air quality caused by excessive
wildfire smoke. (Compl. § 77; Ans. § 77).

d. Taleah is concerned that increasing temperatures and increased incidence of viral
diseases could impact her father’s hunting of deer and elk for her family’s food source.
(Compl. §79; Ans. ] 79).

e. Taleah has extended family in Puerto Rico who were impacted by Hurricane Maria
and Taleah experiences stress when thinking about her family’s future and her ability
to visit her family. (Compl. § 80; Ans.  80).

73.  All Plaintiffs are adversely affected by the conduct of each Defendant in
perpetuating a fossil fuel-based energy system that is disproportionately impacting children.
(Compl. § 81; Ans. { 81).

74.  Plaintiffs should be treated as a protected class for the purposes of this action, as
they will disproportionately experience the catastrophic impacts of a destabilized climate. Each
Defendant continues to materially cause and contribute to irreversible climate change, infringing
upon Plaintiffs’ fundamental rights and basic principles of equality. (Compl. 1 234, 235; Ans. {
234, 235). | |

Defendants are Responsible for Dangerous Levels of GHHG Emissions that Cause and
Contribute to the Climate Crisis and Harm Plaintiffs;

75.  Defendants have developed and implemented a State Energy Policy in Montana for
decades, which involves systemic authorization, permitting, encouragement, and facilitation of

activities promoting fossil fuels and resulting in dangerous levels of GHG emissions, without
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regard to climate change impacts or the fundamental rights of Plaintiffs and future generations of
Montanans. (Compl. § 108; Ans. § 108).

76.  Defendants have taken affirmative actions to authorize, permit, and encourage
fossil fuel extraction, transportation, and combustion resulting in dangerous levels of GHG
emissions and contributing to climate destabilization. (Compl. § 105; Ans. § 103),

77.  Additionally, in taking these affirmative acts, Defendants have refused to consider
or disclose change or climate change impacts in their environmental reviews. (Compl. § 111; Ans.
1 111). Defendants have interpreted and understand MEPA’s Climate Change Exception, codified
at Mont. Code Ann. § 75-1-201(2)(a), to prohibit state agencies from considering the impacts of
climate change in their environmental reviews under MEPA. (Compl. § 111; Ans. § 111).

78.  Defendants have used their governmental authority to create and implement a de
Jacto and de jure State Energy Policy that causes unparalleled harms to Montana’s children.
(Compl. ] 10; Ans. 7 10).

79.  Defendants, have taken and continue to take affirmative actions to authorize,
implement, and promote projects, activities, and plans that cause emissions of dangerous levels of
GHG pollution into the atmosphere. (Compl. § 118; Ans. ] 118).

a. Defendants authorize and certify energy projects and facilities within the State of
Montana that emit substantial levels of GHG pollution, including, but not limited to,
projects that burn and promote the use of fossil fuels. (Compl. ] 118(a); Ans. § 118).

b. Defendants engage in a systemic pattern and practice of issuing permits, licenses, and
leases that result in GHG emissions without considering how the additional GHG

emissions will contribute to the climate crisis. (Compl. § 118(e); Ans. § 118).

37



Defendants authorize four private coal power plants to operate in the State, which
generate 30% of Montana’s energy production. (Compl.  118(f); Ans. § 118).

. Defendants continue to permit surface coal mining and reclamation in Montana, which
results in substantial GHG emissions. (Compl. q 118(g); Ans. ] 118).

. Defendants authorize, through licenses and leases, the exploration for and extraction
of oil and gas in Montana. (Compl. ] 118(n); Ans. ] 118).

Defendants have adopted and enforced GHG emissions standards for petroleum
refineries that authorize dangerous levels of GHG emissions. Secondary emissions are
not considered by Defendants in determining potential to emit. (Compl. 1 118(0); Ans.
q118).

. Defendants continue to certify and authorize four petroleum refineries in the State of
Montana. (Compl. § 118(p); Ans. § 118).

. Defendants have explicitly adopted and endorsed fuel and fuel tax requirements for
vehicles, commercial cmiers, and aviation that lock in dangerous levels of GHG
emissions from the transportation sector. (Compl, § 118(q); Ans. J 118).

Defendants have exempted certain facilities that burn fossil fuels from present and
future compliance with GHG emission standards. (Compl. § 118(r); Ans. ] 118).
Defendants continue to finance, incentivize, and subsidize fossil fuel infrastructure
and energy and transportation systems that are endangering Plaintiffs, while refusing
to harness Montana’s potential for wind energy. (Compl.  118(s); Ans. ] 118).

- Defendants continue to aggressively pursue expansion of the fossil fuel industry in
Montana, particularly the expansion of coal and mining development, as well as oil

and gas development. (Compl. § 118(t); Ans. §118).
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80.

Defendants continue to “safeguard existing economic and energy assets” by
authorizing Montana fossil fuel extraction, production, consumption, transportation,
and exportation and by using litigation to further their policy of promoting fossil fuels.
(Compl. § 118(w); Ans. ] 118).

Defendant DEQ has used its statutory authority and discretion in a manner that has

resulted in dangerous levels of GHG emissions. (Compl.  87; Ans. § 87). DEQ has implemented

its authority and discretion in a manner that has contributed to constitutional violations and

violations of the Public Trust Doctrine. DEQ’s actions, pursuant to and in furtherance of the State

Energy Policy, have contributed to dangerous levels of GHG emissions. (Compl. ] 88; Ans. 1 88).

a.

81.

DEQ issues air quality permits to facilities that emit GHG emissions. (Compl. 9 90;
Ans. 1 90).

Strip and underground coal mining operations permitted by DEQ are causing
dangerous amounts of GHG emissions. (Compl. § 92; Ans. ] 92).

DEQ actively works with coal mining companies in Montana to implement the State
Energy Policy. (Compl. § 92; Ans. § 92).

In approving surface and underground coal mining activities, DEQ has repeatedly
refused to disclose the significant harms to human health and the environment from
its decisions. (Compl. 1 92; Ans. § 92).

DEQ has authorized, permitted, and encouraged fossil fuel extraction, transportation,
and combustion, which generate dangerous levels of GHG emissions, contribute to the
climate crisis, and harm Plaintiffs. (Compl. { 93; Ans.  93).

Defendant DNRC has authorized, permitted, licensed, and encouraged fossil fuel

exploitation, extraction, and production, and forestry practices and activities that have caused and
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contributed to dangerous concentrations of atmospheric GHGs and the climate crisis and harmed
Plaintiffs. (Compl. § 100; Ans. § 100).

a. DNRC manages all the resources of Montana’s state trust lands through the Land
Board, which is bound by the public trust to permit only those activities on state land
that are in the best interests of the State. To comply with its constitutional and statutory
public trust mandate, the Land Board is required to manage Montana resources in a
manner that is not detrimental to public welfare or the environment. (Compl. § 95;
Ans. §95).

b. DNRC has exercised its authority to grant easements for the operational rights-of-way
for interstate pipelines, with the approval of the Land Board, and issues land use
licenses for the construction of rights-of-way and other activities on state lands and
waterways for the construction and operation of interstate pipelines, which are used to
transport fossil fuels. (Compl. § 96; Ans. § 96).

c. DNRC, in exercising its authority to issue licenses, leases, and operational right-of-
way easements for fossil fuel projects, has repeatedly failed to disclose the significant
harms to human health and the environment resulting from its decisions. (Compl. §
96; Ans. ] 96).

d. DNRC, through the Montana Board of Oil and Gas Conservation, administers all oil
and gas conservation laws and issues licenses for exploration and leases for production
and extraction of oil and gas in Montana, and permits for drilling in Montana pursuant

to and in furtherance of the State Energy Policy. (Compl!. § 99; Ans. ] 99).
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82.  Defendant PSC is responsible for reviewing standard-offer contracts and utility
rates, as well as prescribing suitable commercial units of product or service for each kind of public
utility. (Compl. § 102; Ans. ] 102).

a. PSC is specifically authorized to adopt rules to implement renewable energy sources
for utilities, Mont. Code Ann. § 69-3-2006, because “utilities should support expanded
development of these resources to meet the state’s electricity demand and stabilize
electricity prices.” Mont. Code Ann. § 69-3-2002. However, PSC continues to certify
energy projects and utilities that rely on fossil fuels. (Compl. § 103; Ans.  103).

b. PSC has exercised its authority over pipelines in a manner that perpetuates the use of
fossil fuels by locking in infrastructure that will result in GHG emissions for decades.
(Compl. ] 104; Ans. | 104).

¢. PSC exercises its authority to obstruct solar projects. (Compl. § 118(c); Ans. T 118).

d. PSC commissioners have publicly expressed their affinity for coal power and publicly
disparaged renewable energy sources, and former Commissioner Bob Lake admitted
PSC was setting rates and contract lengths in order to eliminate small solar projects.
(Compl. § 118(c); Ans. ] 118).

e. PSC affirmatively acts to promote public utilities reliant on fossil fuels and against the
public safety in the face of dangerous climate change. (Compl. § 118(d); Ans. § 118).

83.  Defendants’ State Energy Policy and aggregate actions that promote fossil fuel
activities are responsible for dangerous amounts of cumulative and ongoing GHG emissions from

Montana. (Compl. § 121; Ans. ] 121).

41



84.  The cumulative and ongoing emissions that have resulted from Defendants’ State
Energy Policy and aggregate actions cause and contribute to the climate crisis and Plaintiffs’
injuries. (Compl. § 121; Ans. §121).2

a. U.S. Energy Information Administration (“EIA”) data indicates that in 2019, Montana
emitted 32.3 million metric tons (“mmt™) of CO; from fossil fuel consumption (i.e.,
emissions resulting from burning fossil fuels within the boundaries of the State of
Montana). Of that amount, 15.2 mmt of COz was attributable to coal consumption,
12.2 mmt of CO; from the consumption of petroleum products; and 4.8 mmt of CO;
from natural gas consumption. (Compl. § 122; Ans. ] 122).

b. According to EIA data, Montana’s 2019 CO, emissions have increased by 59% from
1980, when Montana emitted 20.3 mmt of CO,, and increased by 15% compared to
1990 levels, which were 28.0 mmt of COz. (Compl. 4 123; Ans. 7 123).

c. Based on EIA data, in 2019, Montana’s electrical power sector, over which
Defendants exercise regulatory control, was responsible for 159 mmt of CO,
emissions, 49.5% of statewide emissions. The next largest source of CO, emissions in
2019 was the transportation sector, which accounted for 8.0 mmt of CO, in 2019,
24.5% of Montana’s emissions. The industrial sector accounted for 4.7 mmt of 602
in 2019, 14.5% of Montana’s emissions. Finally, the residential sector accounted for
2.0 mmt of CO; in 2019, 6.0% of emissions, and the commercial sector accounted for

1.7 mmt of CO,, or 5.4% of emissions. (Compl. § 127; Ans. § 127).

% The data in the following contentions has been updated with more recent government data from the data in the
Complaint.
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. In2019, Montana consumed 159.2 trillion Btu of coal, 92.6 trillion Btu of natural gas,
60.0 trillion Btu of motor gasoline (excluding ethanol), 54.6 trillion Btu of distillate
fuel oil, 43.7 trillion Btu of other petroleum products, 89.1 trillion Btu of hydroelectric
power, 21.6 trillion Btu of other renewables (excluding biomass), and 22.9 trillion Btu
of biomass. (Compl. 9 128; Ans. Y 128).

. Montana’s per-capita energy consumption is among the top one-third in the nation;
ranking 11" highest energy use per-capita in 2020. (Compl. § 129; Ans. ] 129).
Coal-fired power plants, whose operation Defendants authorize, provided the largest
share of Montana’s electricity generation (~43%) in 2021. Besides coal, Montana
received about 40% of its electricity from hydroelectric power in 2021 and 12% from
wind. Natural gas and oil each represent approximately 2% of Montana’s electric
power generation in 2021. (Compl. § 130; Ans. § 130).

. InJanuary 2023, Montana, pursuant to its State Energy Policy, generated 933 thousand
megawatt-hours (“MWh”) of electricity from coal; 127 thousand MWh of electricity
from natural gas; 744 thousand MWh of electricity from hydroelectric power plants;
and 460 thousand MWh of electricity from non-hydroelectric renewable energy
sources. (Compl. § 131; Ans. § 131).

. All power plants in Montana are authorized by Defendants. (Compl. § 131; Ans. §
131).

In 2019, pursuant to the State Energy Policy, Defendants authorized the production of
608.9 trillion Btu of coal, 48.6 trillion Btu of gas, and 130.9 trillion Btu of crude oil.
In2019, pursuant to the State Energy Policy, Defendants authorized six times as much

energy from fossil fuels as were produced from renewables. Defendants manage,
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operate, and regulate the energy sector through the State Energy Policy and have
authority to permit renewable energy sources. (Compl. § 133; Ans. ] 133).

Montana has six coal mines, all of which Defendants authorize. Montana also has the
nation’s largest estimated recoverable coal reserves — which account for nearly one-
third of recoverable coal reserves in the U.S. (Compl. § 134; Ans. § 134).

. Montana is a substantial supplier of coal for the rest of the nation. (Compl. § 134; Ans.
5 134).

Between 1960 and 2020, over 1.729 billion short tons of coal were mined in Montana,
with authorization from Defendants, releasing approximately 3 billion metric tons of
CO; emissions into the atmosphere once combusted. (Compl. § 134; Ans.  134).

. In2019, over 34 million short tons of coal were mined in Montana, with authorization
from Defendants. Once combusted, that ~34 million short tons of coal released
approximately 58.6 mmt of CO; emissions into the atmosphere. (Compl. § 134; Ans.
1134).

. Of the coal mined in Montana in 2020, about one third was consumed in Montana
(almost exclusively in Montana’s electric power sector), half was exported to other
states, and the remaining ~20% was exported to other countries. (Compl. § 134; Ans.
1 134).

. Montana is a substantial producer of oil in the U.S. — accounting for approximately 1
in every 200 barrels of U.S. oil. Defendants authorize the drilling and production of
oil in Montana. (Compl. J 135; Ans. § 135).

. In 2021, Montana’s oil production was about 51,000 barrels per day. (Compl. § 135;

Ans, ] 135).
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. In2021, Montana had 4,197 producing oil wells. (Compl. § 135; Ans. ] 135).

In 2019, with authorization from Defendants, Montana produced 22,981,000 barrels
of crude oil, which, once combusted, resulted in about 9.8 mmt of CO2 being emitted
into the atmosphere. (Compl. 4 135; Ans. 9 135).

As of January 2023, Montana’s monthly crude oil production was 64,000 barrels per
day. (Compl. § 135; Ans. § 135).

Between 1960 and 2020, Defendants authorized the production of about 1.66 billion
barrels of crude oil, which, once combusted, resulted in about 707 mmt of CO; being
emitted into the atmosphere. (Compl.  135; Ans.  135).

. Montana is home to four state-authorized oil refineries, which have a collective
processing capacity of roughly 215,000 barrels per day. Montana’s refineries process
crude oil largely from Canada and Wyoming and distribute the refined product by
railroad and pipeline throughout Montana and to nearby states. (Compl. § 136; Ans.
136).

. According to U.S. EIA, there were over 8,900 state-authorized natural gas producing
wells in Montana in 2020, and the State’s natural gas production was approximately
3.8 billion cubic feet per month as of January 2023, (Compl. ] 136; Ans. § 136).

. Montana’s total natural gas production in 2019 was over 43 billion cubic feet, which,
once burned, resulted in about 2.4 mmt of COz being released into the atmosphere.
(Compl. § 136; Ans. § 136).

. Between 1960 and 2020, 3.39 trillion cubic feet of gas were produced in Montana,
which, when combusted, resulted in over 186 mmt of CO; being released into the

atmosphere. (Compl. ] 136; Ans. § 136).
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y. Montana’s land contains a significant quantity of fossil fuels yet to be extracted, but
which Defendants can and will seek to extract pursuant to the State Energy Policy.
Defendants will continue to permit, promote, authorize, and encourage fossil fuel use
and production in Montana. (Compl. § 139; Ans. ] 139).

z. Between 1960 and 2020, the coal, oil, and gas extracted from Montana — with state
authorization — resulted in nearly 4 billion metric tons of CO; being released into the
atmosphere once combusted. That figure is roughly equivalent to 83% of all energy-
related U.S. CO; emissions for 2020. (Compl. ] 140; Ans. q 140).

aa. Between 1980 and 2020, a cumulative 1.21 billion metric tons of CO2 were emitted
into the atmosphere as a result of fossil fuel consumption in Montana. This quantity
of emissions would rank 5% amongst global countries’ emissions in 2021. (Compl. §
141; Ans. § 141).

85.  Defendants, as a result of actions taken pursuant to and in furtherance of the State
Energy Policy and their aggregate acts to promote fossil fuel activities, are responsible for a
significant and dangerous quantity of GHG emissions entering Earth’s atmosphere, which has
contributed to the dangerous climate change and has infringed the constitutional rights of Plaintiffs
and violated the Public Trust Doctrine. (Compl. § 142; Ans. § 142).

86.  Montana’s GHG emissions have grown significantly since the passage of the 1972
Montana Constitution, and in spite of Defendants’ longstanding knowledge of the dangers posed
by fossil fuels and the climate crisis. (Compl. § 142; Ans. § 142).

87.  Despite having authority to do so, Defendants have never completed a

comprehensive accounting and inventory that accounts for all of Montana’s GHG emissions,
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including emissions from fossil fuels extracted in Montana by exported and combusted out-of-
state, and embedded emissions. (Compl. ] 126; Ans. ] 126).

88.  Defendants’ aggregate acts taken pursuant to and in furtherance of the State Energy
Policy continue to be executed by Defendants and their agents and employees in their official
capacities. (Compl. 119; Ans. ] 119).

89.  Defendants’ aggregate acts are causing and contributing to the ongoing deprivation
of Plaintiffs’ fundamental rights secured by the Montana Constitution, (Compl. ] 119; Ans. ] 119).
Despite Longstanding Knowledge of Climate Change Risks, Defendants Have Acted
Affirmatively, and Continue to Act Affirmatively, to Perpetuate a Fossil Fuel-Based Energy
System in Violation of Plaintiffs’ Constitutional Rights:

90.  Montana has known of the dangerous impacts of air pollution climate change for
over 50 years. However, Defendants continue to fail to act to reduce these dangerous impacts.
(Compl. § 185, 191 - 195; Ans. Y7 185, 191 - 195).

91.  Instead, despite knowledge of the dangers of climate change since at least the
1960s, Defendants have created and implemented a State Energy Policy and systemic and ongoing
aggregate policies, practices, and acts to permit, license, and authorize fossil fuel activities that
contribute to dangerous climate disruption in violation of Plaintiffs’ constitutional rights as
guaranteed under Article II, Section 3; Article II, Section 4; Article 11, Section 15; Article II,
Section 17; Article IX, Section 1; Article IX, Section 3 of the Montana Constitution; and the Public
Trust Doctrine. (Compl. { 3; Ans. § 3).

92. By 2007, the effects and dangers of climate change in Montana were well known
to Defendants,

93. By 2007, in Montana, there was awareness among Defendants of the availability of

renewable energy resources as an alternative to fossil fuels.
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94. By 2007, Defendants DNRC, DEQ, and the Office of the Governor were aware of
the issues concerning the impacts of climate change in Montana as a result of the 2007 Montana
Climate Change Action Plan.

95. By 2017, Defendants DNRC, DEQ, and the Office of the Governor were aware of
the issues concerning the impacts of climate change in Montana as a result of the 2017 Montana
Climate Assessment.

96.  The 2017 Montana Climate Assessment included a thorough review of the observed
changes in Montana’s climate, through 2015, as well as projected changes through the end of the
century, under different GHG emission scenarios.

97.  The 2017 Montana Climate Assessment found that climate change was already
causing numerous adverse impacts to Montana’s environment, natural resources, and residents,
including those related to rising temperatures, wildfires, drought, extreme weather events, and
others.

98.  The 2017 Montana Climate Assessment found that numerous adverse impacts to
Montana’s environment, natural resources, and residents, including those related to rising
temperatures, wildfires, drought, extreme weather events, and others, were expected to worsen in
the coming years as GHG emissions were expected to continue to rise.

99.  In2019, when Montana Governor Steve Bullock promulgated Executive Order No.
8-2019 creating the Montana Climate Solutions Council, Defendants knew that “climate change
poses a serious threat to Montana’s natural resources, public health, communities, and economy,”
and “Montanans understand that climate change is occurring and are concerned about the impacts

it will have on current and future generations.”
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100. In August 2020, when the Montana Climate Solutions Council released its final
report, the Montana Climate Solutions Plan (“Climate Solutions Plan”), Defendants knew the ways
in which climate change was already harming Montana and its residents, through referencing rising
temperatures, early snowmelt, earlier spring runoff, flooding, changes in water availability and
stream temperatures, an increase in forest mortality due to insects, and increasing wildfires.

101, In August 2020, when the Montana Climate Solutions Council released the
Montana Climate Solutions Plan, Defendants knew there were 37 recommendations and strategies
to reduce Montana’s GHG emissions through increasing energy efficiency, increased renewable
energy development, expanded use of electric vehicles, increasing carbon sequestration, and
reducing methane emissions.

102.  In August 2020, when the Montana Climate Solutions Council released the
Montana Climate Solutions Plan, Defendants knew of the need for Montana to rapidly reduce its
reliance on fossil fuels and to eliminate nearly all GHG emissions by between 2045 and 2050.

103.  Defendants have not implemented the 37 proposed recommendations in the Climate
Solutions Plan.

104, Montana’s fossil fuel-based energy system is the resuit of Montana’s State Energy
Policy, and aggregate actions to promote fossil fuel activities. (Compl. § 112; Ans. § 112).

105.  Defendants know Plaintiffs are living under dangerous climactic conditions that
create an unreasonable risk of harm, yet Defendants continue to act affirmatively to exacerbate the
climate crisis. (Compl.  8; Ans.  8).

106. Since 201 1 , as a result of the Climate Change Exception to MEPA, Defendants are

prevented from considering climate change impacts.
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107.  Pursuant to the Climate Change Exception to MEPA, Defendants have deliberately
ignored the dangerous impacts of the climate crisis when carrying out their authorization,
permitting, encouragement, and facilitation of activities promoting fossil fuels. (Compl. ] 108;
Ans. 7 108).

108.  Fossil fuel energy is the least efficient form of energy available to the State of
Montana. (Compl. § 110; Ans. § 110). There is no interest, compelling or otherwise, that justifies
Defendants’ deprivation of Plaintiffs’ fundamental right to a clean and healthful environment “for
present and future generations,” including a stable climate system. Nor is Defendants’ conduct
narrowly tailored to effectuate any such interest. (Compl. § 217; Ans. §217).

109.  In2011, the Montana Legislature amended the statutory State Energy Policy, which
had implicitly promoted fossil fuels for decades, to explicitly promote fossil fuels and to expand
the already substantial extraction and use of fossil fuels in Montana. (Compl.  115; Ans, ] 115).

110.  Defendants are continuing to permit and approve fossil fuels projects pursuant to
Montana’s de facto and de jure State Energy Policy, including power plants, oil and gas pipelines,
coal mines, industrial and commercial facilities, and others, that cause dangerous levels of GHG
emissions, all while turning a blind eye to the climate impacts of the projects, (Complaint  118).

111.  The actions taken pursuant to and in furtherance of Montana’s State Energy Policy
leads to fossil fuel development, extraction, transport, and combustion. (Compl. 4 116; Ans. ] 116).

112,  Defendants pursuant to and in furtherance of the State Energy Policy, have taken
and continue to take affirmative actions to authorize, implement, and promote projects, activities,
and plans that cause emissions of dangerous levels of GHG pollution into the atmosphere. (Compl.

9 118; Ans. Y 118). For example:
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a. Defendants authorize and certify energy projects and facilities within the State of
Montana that emit substantial levels of GHG pollution, including, but not limited to,
projects that burn and promote the use of fossil fuels. (Compl. | 118(a); Ans. § 118).

i. DEQ:

1. Approved the AM4 expansion of Rosebud Strip Mine in December 2015,
a 12.1-million-ton coal mine expansion; refused, pursuant to the MEPA
Climate Change Exception, to analyze how that decision would
aggravate climate impacts. (Compl. § 118(g); Ans. 7 118).

2. Issued the permit to expand coal mining at Bull Mountain Mine in July
2016; refused, pursuant to the MEPA Climate Change Exception, to
analyze how that decision would aggravate climate impacts. (Compl. §
118(g); Ans. J 118).

3. Between 2002 and 2014, when DEQ issued twelve different permits for
Signal Peak Energy to operate the Bull Mountain Mine, DEQ refused, in
its environmental assessments to consider how those GHG emissions
would contribute to climate change or adversely impact Montana’s
environment and natural resources.

4. Approved the TR3 expansion of Decker Mine in 2018, allowing for strip-
mining of 23 million tons of coal. DEQ refused, pursuant to the MEPA
Climate Change Exception, to analyze how that decision would
aggravate climate impacts. (Compl. § 118(h); Ans. ¥ 118).

5. In 2017 and 2018, DEQ issued the permit for the Westmoreland

Absaloka Mine and subsequent mine expansion but in its environmental
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assessment did not consider how those GHG emissions would contribute
to climate change or adversely impact Montana’s environment and
natural resources.

. In 2020, approved revision to Spring Creek Mine, the largest coal mine
in the State, allowing for recovery of additional 72 million tons of coal.
In August 2019, DEQ refused, pursuant to the MEPA Climate Change
Exception, to analyze impacts on the social cost of carbon and economic
impacts from climate change in its draft EIS. (Compl. § 118(i); Ans.
118).

. Authorized the operation of Colstrip Steam Electric Station — which
produced 13.2 mmt of carbon dioxide equivalents (“CO-¢e”), 38,015
metric tons methane, and 65,919 metric tons nitrous oxide in 2018. COze
is a metric measure used to compare the emissions from various
greenhouse gases based upon their global warming potential (GWP).
(Compl. 7 118()); Ans. § 118).

. Issued the air quality permit to Bull Mountain Mine in January 2016,
authorizing Bull Mountain Mine to produce 15 million tons of coal
during any rolling 12-month period; refused, pursuant to the MEPA
Climate Change Exception, to analyze how decision would aggravate
climate impacts. (Compl. § 118(k); Ans. J 118).

. Issued the certificate of compliance for Keystone XL Pipeline in March
2012, authorizing construction, operation, maintenance of the Montana

portion of the Keystone XL Pipeline. (Compl. § 118(1); Ans. ] 118).

52



10. Issued permits, licenses, and leases for the construction, operation, and

11.

12.

13.

maintenance of the Keystone XL Pipeline project in Montana; refused,
pursuant to MEPA Climate Change Exception, to analyze or disclose
how decision would aggravate climate impacts. (Compl. § 118(m); Ans.
T 118).

In 2019, when DEQ issued its Record of Decision approving Western
Energy’s permit application to expand coal mining at Rosebud Coal
Mine Area F, where “[t]he proposed mine permit application would add
6,746 acres and approximately 70.8 million tons of recoverable coal
reserves to the Rosebud Mine, extending the operational life of the mine
by 8 years (at the current rate of production),” DEQ, in its environmental
assessment under MEPA, did not consider how those GHG emissions
would contribute to climate change or adversely impact Montana’s
environment and natural resources.

When DEQ issued the air quality permit to NorthWestern Energy for the
Laurel Generating Station (now named the Yellowstone County
Generating Station), a proposed gas-fired power plant, DEQ, in its
environmental assessment, did not consider how those GHG emissions
would contribute to climate change or adversely impact Montana’s
environment and natural resources.

In May 2022, DEQ issued its Final EIS for Rosebud Mine Area B AMS,

in Colstrip, but in its environmental assessment, did not consider how
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14.

I5.

GHG emissions would contribute to climate change or adversely impact
Montana’s environment and natural resources.

DEQ continues to issue permits for fossil fuel energy projects, including
oil and gas pipelines and associated compressor stations, coal mines and
coal facilities, oil and gas facilities, oil and gas leases, oil and gas drilling,
petroleum refineries, industrial facilities that burn fossil fuels, and fossil
fuel power plants

When DEQ has issued permits since 2011 for fossil fuel energy projects,
including oil and gas pipelines and associated compressor stations, coal
mines and coal facilities, oil and gas facilities, oil and gas leases, oil and
gas drilling, petroleum refineries, industrial facilities that burn fossil
fuels, and fossil fuel power plants, DEQ did not consider how those GHG
emissions would contribute to climate change or adversely impact

Montana’s environment and natural resources.

ii. DNRC:

1.

With State Land Board approval, leased public land for the easement for
the operation of the Keystone XL Pipeline in Montana, as well as the
land use license for the construction right-of-way and other activities on
state lands and waterways relating to the Keystone XL Pipeline. (Compl.
9 118(1); Ans. ] 118),

Issued permits, licenses, and leases for the construction, operation, and
maintenance of the Keystone XL Pipeline project in Montana; refused,

pursuant to the MEPA Climate Change Exception, to analyze or disclose
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iii. PSC:

1.

how the decision would aggravate climate impacts. (Compl. § 118(m);
Ans, ] 118).
DNRC continues to issues permits for fossil fuel projects, including coal

mines and oil and gas extraction.

In June 2017, PSC significantly cut utility contract lengths and rates for
NorthWestern Energy, demonstrating biased decisions obstructing solar
projects. PSC was found to have violated solar companies’ due process
rights by making decisions based on bias and policy preferences. (Compl.
9 118(b); Ans. g 118).

PSC continues to prioritize fossil fuel projects over renewable energy

projects.

iv. Governor:

L.

On July 8, 2021, Governor Gianforte withdrew Montana from the U.S.
Climate Alliance, a nonpartisan group committed to achieving the Paris
Agreement goals, without considering how failing to achieve a
significant reduction in GHG emissions would contribute to climate
change or adversely impact Montana’s environment and natural
resources.

The Governor continues to prioritize fossil fuel projects over renewable

energy projects.
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b. Defendants continue to finance, incentivize, and subsidize fossil fuel infrastructure
and energy and transportation systems that are endangering Plaintiffs, while refusing
to harness Montana’s potential for wind energy. (Compl. § 118(s); Ans. ] 118).

c¢. Defendants continue to aggressively pursue expansion of the fossil fuel industry in
Montana, particularly the expansion of coal and mining development, as well as oil
and gas development. (Compl. § 118(t); Ans. § 118).

d. All of these projects, collectively and individually, are responsible for significant
GHG emissions which are exacerbating the climate crisis, as well as causing
signiftcant degradation and harm to Montana’s environment and natural resources.

113. Defendants demonstrated a clear pattern and practice of granting permits for new
fossil fuel projects and renewing permits to allow already built fossil fuel projects to continue to
operate in Montana in defiance of the overwhelming weight of scientific consensus that such action
threaten the health and safety of Montana’s citizens and their individual rights to enjoy a clean and
healthful environment,

114.  Since at least 2011 (and 2003 for DNRC’s approval of coal mines), there is not a
single instance where Defendant agencies have denied a permit to a fossil fuel company in
Montana.

115. Montana’s annual, historical, and cumulative GHG emissions are a result of actions
taken pursuant to and in furtherance of the State Energy Policy and Defendants’ aggregate acts to
promote fossil fuel activities. (Compl. § 142; Ans. 7 142).

116. Montana’s State Energy Policy, and Defendants’ actions taken pursuant to and in

furtherance of the State Energy Policy, are responsible for a significant and dangerous quantity of

56



GHG emissions that have contributed to dangerous climate change and infringed the constitutional
rights of Plaintiffs. (Compl. § 142; Ans. § 142).

117.  Defendants’ actions taken pursuant to and in furtherance of Montana’s State Energy
Policy cause emissions of dangerous and substantial levels of GHG pollution into the atmosphere
within Montana and outside its borders, contributing to climate destabilization. (Compl. Y 116;
Ans. { 116).

118. Defendants’ State Energy Policy, and attendant aggregate acts, have been a
substantial factor in controlling the composition of Montana’s energy system since at least 1993,
in large part through energy policies and permitting.

119.  There has been a long-standing practice by the State of Montana to promote fossil
fuels as the predominant energy source in the State.

120.  The 2011 amendments to MEPA and the State Energy Policy were a clear directive
from the legislature to state agencies that fossil fuels were to remain a central and dominant part
of Montana’s energy sector and that no fossil fuel projects should be delayed or blocked because
of their impact on climate change, which could no longer be considered.

121, The 2011 amendments to MEPA and the State Energy Policy and attendant
aggregate acts, have been a substantial factor in in controlling the composition of Montana’s
energy system.

122.  Defendants have a long-standing track record of working closely with the fossil
fuel industry to support fossil fuel extraction, transport, and burning.

123, Defendants demonstrated that, notwithstanding the incontrovertible evidence of the

climate crisis and its impacts in Montana, Defendants will continue to promote the increasing
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development and utilization of fossil fuels, while turning a blind eye to the consequences for
climate change, Montana’s environment, Montana’s residents, and these Plaintiffs.

124. The State of Montana continues to approve projects that are responsible for
significant quantities of GHG emissions, thus exacerbating the already severe climate crisis and
causing further harms to Montana’s environment and its citizens, especially its youth.

125.  Montana still has a State Energy Policy, notwithstanding the repeal of § 90-4-1001,
MCA, that includes Defendants’ long-standing and systemic promotion of fossil fuel activities..

126.  The legislature could adopt the same State Energy Policy that was codified in § 90-
4-1001, MCA in the future.

127.  The repeal of § 90-4-1001, MCA, will not alter how Defendants are currently
implementing their discretionary authorities to license, permit, and authorize fossil fuel activities.

128.  Defendants continue to implement Montana’s State Energy Policy to prioritize the
increasing utilization, exploration, and development of Montana’s fossil fuels, even following the
repeal of § 90-4-1001, MCA.

129. Montana’s State Energy Policy endangers children and violates Plaintiffs’
constitutional rights. (Compl. 1 117; Ans. § 117).

a. [CountI] Defendants — by and through their State Energy Policy, which affirmatively
authorizes fossil fuel production, consumption, and combustion, are
unconstitutionally depleting and degrading Montana’s environment and natural
resources and causing and contributing to the dangerous destabilization of the climate
system. Defendants’ past and ongoing actions deprive Plaintiffs of their
constitutionally guaranteed rights under Montana Constitution Article II, Sec. 3, 15,

17, and Article IX, Sec. 1. (Compl. §216; Ans, ] 216).
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i.

ii.

iil.

Strict scrutiny is the proper standard of review for government conduct which
implicates the fundamental right to a clean and healthful environment. (Compl.
91217; Ans. §217).

Defendants lack an interest, compelling or otherwise, that justifies their
conduct which deprives Plaintiffs of their fundamental right to a clean and
healthful environment for future generations, including a stable climate
system. (Compl. §217; Ans. 217).

Defendants’ conduct is not narrowly tailored to effectuate any such interest.

(Compl. §217; Ans. 1 217).

b. [Count II] Defendants — by and through their State Energy Policy which affirmatively

authorizes fossil fuel production, consumption, and combustion, are

unconstitutionally interfering with Plaintiffs’ rights to safety, healthy, and happiness.

(Compl. 9221 - 224; Ans. 7§ 221 - 224).

i

it.

Defendants’ conduct dangerously deprives Plaintiffs of their rights under
Article II, Section 3 to seek safety, health, and happiness because it exposes
these vulnerable children to physical injury and disease; serious psychological,
social, and spiritual harm and trauma; interferes with their capacity for growth
and development; and threatens their personal security and family life, all in
violation of Plaintiffs rights under Article II, Section 17. (Compl. § 222; Ans.
q222).

Defendants have acted and continue to act affirmatively to place Plaintiffs in
a position of foreseeable danger, with deliberate indifference to their safety,

health, and happiness. (Compl. 223; Ans. Y 223).
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ifi.

iv.

Defendants’ ongoing actions continue to place Plaintiffs in a position of danger
— violating their rights to seek safety, health, and happiness — by failing to
implement readily available laws, policies, plans and laws to effectuate climate
stabilization, or any other comprehensive remedial measures that would
protect Plaintiffs’ safety, health, and happiness. (Compl. § 224; Ans. ] 224).

There is no interest, compelling or otherwise, that justifies Defendants’
deprivation of Plaintiffs’ fundamental rights to due process and to seek safety,
health, and happiness in all lawful ways. Nor is Defendants’ conduct narrowly

tailored to effectuate any such interest. (Compl. 9§ 225; Ans. ] 225).

c. [Count III] Defendants’ — by and through their State Energy Policy, which

affirmatively authorizes fossil fuel production, consumption, and combustion, have

violated and continue to violate the fundamental rights of Plaintiffs to individual

dignity under Article II, Section 4 of the Montana Constitution. (Compl. 9229 - 230;

Ans. 19229 - 230).

i

ii.

Defendants have demeaned the “worth and [] basic humanity” of Plaintiffs by
infringing on their ability to freely and meaningfully practice their cultural and
spiritual beliefs. (Compl. §230; Ans. ] 230).

Children hold the same constitutional rights as adults yet their political
powerlessness, unique physiological characteristics and vulnerabilities, and
lack of autonomy and dependency on caregivers render children more
vulnerable to rights violations. Children are at a critical development stage in

life, as their capacities evolve and their physiological and psychological
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ifi.

iv.

vi.

vii.

maturity develops more rapidly than at any other time in life. (Compl. § 231;
Ans. ] 231).

These immutable characteristics of children place Plaintiffs in a separate
suspect, or quasi-suspect, class in need of extraordinary protection pursuant to
the principles of equal protection. (Compl. § 232; Ans. § 232).

Children, as a suspect class, historically are saddled with such disabilities,
subjected to purposeful unequal treatment, and relegated to such position of
political powerlessness as to command extraordinary protection from
majoritarian political process. (Compl. ¥ 233; Ans. ] 233).

Plaintiffs should be treated as a protected class for the purposes of this action,
as they will disproportionately experience the catastrophic impacts of a
destabilized climate. Defendants continue to materially cause and contribute
to irreversible climate change, infringing upon Plaintiffs’ fundamental rights
and basic principles of equality. (Compl. 9 234, 235; Ans. ] 234, 235).
Defendants’ State Energy Policy reflects a short-term policy to favor the
present generation’s interests to the long-term detriment to Plaintiffs. (Compl.
9 236; Ans. Y 236).

Defendants’ State Energy Policy discriminates against Plaintiffs as members
of the protected class of children and with respect to Plaintiffs’ fundamental
rights, and are not narrowly tailored to serve a compelling state interest.
(Compl. § 237; Ans. ¥ 237). Defendants similarly cannot satisfy either

intermediate scrutiny or rational basis review. (Compl. § 237; Ans. §237).
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d. [Count IV] Defendants — by and through their State Energy Policy, which

affirmatively authorizes fossil fuel production, consumption, and combustion, have

unconstitutionally caused, and continue to cause, the substantial impairment to, and

waste of, Public Trust Resources, including the atmosphere, waters of Montana, fish

and wildlife, and other Public Trust Resources. (Compl. § 248; Ans. ] 248).

i

it,

iii.

iv.

The dangerous levels of GHGs that Defendants have authorized to be emitted
into the atmosphere have a scientifically demonstrable effect on Plaintiffs’
ability to use, access, enjoy, and navigate the State’s waters and other Public
Trust Resources. (Compl. §248; Ans. ] 248).

Defendants — by and through their State Energy Policy, have abdicated control
over and alienated substantial portions and capacities of Public Trust
Resources in favor of the short-term interests of private parties, authorizing
those private parties to treat our atmosphere as a dump for their carbon
emissions and to profit off of developing Montana’s fossil fuel resources to the
detriment of Plaintiffs and future generations of Montanans. (Compl. § 249;
Ans. ] 249).

Defendants’ policies, practices, and customs prejudice the Public Trust rights
and interests of Plaintiffs and future generations of beneficiaries in violation
of Defendants’ duties of loyalty, impartiality, and prudence. (Compl. § 249;
Ans. ] 249).

Defendants — by and through their State Energy Policy, have breached their
affirmative duty to protect and improve a clean and healthful environment in

Montana, which includes the protection and improvement of the atmosphere
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(air) and all essential natural Public Trust Resources, for present and future
generations under Article IX, Section 1(1) of the Montana Constitution,
(Compl. q 250; Ans. § 250).

130. Montana’s systemic and ongoing aggregate policies, practices, and acts to permit,
license, and authorize fossil fuel activities endangers children and violates Plaintiffs’ constitutional
rights. (Compl. § 117; Ans. 117).

a. [Count [] Defendants — by and through their systemic and ongoing aggregate policies,
practices, and acts to permit, [icense, and authorize fossil fuel activities, and the
aggregate acts that affirmatively authorize fossil fuel production, consumption, and
combustion— are unconstitutionally depleting and degrading Montana’s environment
and natural resources and causing and contributing to the dangerous destabilization of
the climate system. Defendants’ past and ongoing actions deprive Plaintiffs of their
constitutionally guaranteed rights under Montana Constitution Article II, Sec. 3, 15,
17, and Article IX, Sec. 1. (Compl. ] 216; Ans. § 216).

i. Strict scrutiny is the proper standard of review for government conduct which
implicates the fundamental right to a clean and healthful environment. (Compl.
1217; Ans. §217).

ii. Defendants lack an interest, compelling or otherwise, that justifies their
conduct which deprives Plaintiffs of their fundamental right to a clean and
healthful environment for future generations, including a stable climate
system. (Compl. §217; Ans. [217).

ifi. Defendants’ conduct is not narrowly tailored to effectuate any such interest.

(Compl. §217; Ans. {217).
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b. [CountII] Defendants — by and through their systemic and ongoing aggregate policies,

practices, and acts to permit, license, and authorize fossil fuel activities, and the

aggregate acts that affirmatively authorize fossil fuel production, consumption, and

combustion are unconstitutionally interfering with Plaintiffs’ rights to safety, healthy,

and happiness. (Compl. § 221 - 224; Ans. ] 221 - 224).

ii.

iii.

Defendants’ conduct dangerously deprives Plaintiffs of their rights under
Article II, Section 3 to seek safety, health, and happiness because it exposes
these vulnerable children to physical injury\and disease; serious psychological,
social, and spiritual harm and trauma; interferes with their capacity for growth
and development; and threatens their personal security and family life, all in
violation of Plaintiffs rights under Article II, Section 17. (Compl. § 222; Ans.
1 222).

Defendants have acted and continue to act affirmatively to place Plaintiffs in
a position of foreseeable danger, with deliberate indifference to their safety,
health, and happiness. (Compl. 1 223; Ans,  223).

Defendants’ ongoing actions continue to place Plaintiffs in a position of danger
— violating their rights to seck safety, health, and happiness — by failing to
implement readily available laws, policies, plans and laws to effectuate climate
stabilization, or any other comprehensive remedial measures that would
protect Plaintiffs’ safety, health, and happiness. (Compl. § 224; Ans. ] 224).
There is no interest, compelling or otherwise, that justifies Defendants’

deprivation of Plaintiffs’ fundamental rights to due process and to seek safety,
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C.

health, and happiness in all lawful ways. Nor is Defendants’ conduct narrowly

tailored to effectuate any such interest. (Compl. § 225; Ans. Y 225).

[Count IIT] Defendants’ — by and through their systemic and ongoing aggregate

policies, practices, and acts to permit, license, and authorize fossil fuel activities, and

the aggregate acts that affirmatively authorize fossil fuel production, consumption,

and combustion, have violated and continue to violate the fundamental rights of

Plaintiffs to individual dignity under Article I, Section 4 of the Montana Constitution.

(Compl. 7 229 - 230; Ans. 19 229 - 230).

i.

ii.

fii.

iv.

Defendants have demeaned the “worth and [] basic humanity” of Plaintiffs by
infringing on their ability to freely and meaningfully practice their cultural and
spiritual beliefs. (Compl. § 230; Ans. §230).

Children hold the same constitutional rights as adults yet their political
powerlessness, unique physiological characteristics and vqlnerabilities, and
lack of autonomy and dependency on caregivers render children more
vulnerable to rights violations. Children are at a critical development stage in
life, as their capacities evolve and their physiological and psychological
maturity develops more rapidly than at any other time in life. (Compl. § 231;
Ans. 7231).

These immutable characteristics of children place Plaintiffs in a separate
suspect, or quasi-suspect, class in need of extraordinary protection pursuant to
the principles of equal protection. (Compl. § 232; Ans. §232).

Children, as a suspect class, historically are saddled with such disabilities,

subjected to purposeful unequal treatment, and relegated to such position of
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political powerlessness as to command extraordinary protection from
majoritarian political process. (Compl. §233; Ans. §233).

v. Plaintiffs should be treated as a protected class for the purposes of this action,
as they will disproportionately experience the catastrophic impacts of a
destabilized climate. Defendants continue to materially cause and contribute
to irreversible climate change, infringing upon Plaintiffs’ fundamental rights
and basic principles of equality. (Compl. §{ 234, 235; Ans. § 234, 235).

vi. Defendants’ aggregate acts that affirmatively authorize fossil fuel production,
consumption, and combustion reflect a short-term policy to favor the present
generation’s interests to the long-term detriment to Plaintiffs. (Compl. 9 236;
Ans. § 236).

vii. Defendants’ aggregate acts that affirmatively authorize fossil fuel production,
consumption, and combustion discriminate against Plaintiffs as members of
the protected class of children and with respect to Plaintiffs’ fundamental
rights, and are not narrowly tailored to serve a compelling state interest.
(Compl. '1] 237; Ans. Y 237). Defendants similarly cannot satisfy either
intermediate scrutiny or rational basis review. (Compl. §237; Ans. §237).

d. [Count IV] Defendants — by and through their systemic and ongoing aggregate
policies, practices, and acts to permit, license, and authorize fossil fuel activities, and
the aggregate acts that affirmatively authorize fossil fuel production, consumption,
and combustion, have unconstitutionally caused, and continue to cause, the substantial

impairment to, and waste of, Public Trust Resources, including the atmosphere, waters
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of Montana, fish and wildlife, and other Public Trust Resources. (Compl.  248; Ans.

1 248).

i.

il.

iii.

iv.

The dangerous levels of GHGs that Defendants have authorized to be emitted
into the atmosphere have a scientifically demonstrable effect on Plaintiffs’
ability to use, access, enjoy, and navigate the State’s waters and other Public
Trust Resources. (Compl. | 248; Ans. § 248).

Defendants — by and through their systemic and ongoing aggregate policies,
practices, and acts to permit, license, and authorize fossil fuel activities, and
the aggregate acts that affirmatively authorize fossil fuel production,
consumption, and combustion, have abdicated control over and alienated
substantial portions and capacities of Public Trust Resources in favor of the
short-term interests of private parties, authorizing those private parties to treat
our atmosphere as a dump for their carbon emissions and to profit off of
developing Montana’s fossil fuel resources to the detriment of Plaintiffs and
future generations of Montanans. (Compl. § 249; Ans. Y 249).

Defendants’ policies, practices, and customs prejudice the Public Trust rights
and interests of Plaintiffs and future generations of beneficiaries in violation
of Defendants’ duties of loyalty, impartiality, and prudence. (Compl. § 249;
Ans. 7249).

Defendants — by and through their systemic and ongoing aggregate policies,
practices, and acts to permit, license, and authorize fossil fuel activities, and
the aggregate acts that affirmatively authorize fossil fuel production,

consurnption, and combustion, have breached their affirmative duty to protect
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and improve a clean and healthful environment in Montana, which includes
the protection and improvement of the atmosphere (air) and all essential
natural Public Trust Resources, for present and future generations under
Article IX, Section 1(1) of the Montana Constitution. (Compl. § 250; Ans.
250).
131.  The Climate Change Exception to MEPA endangers children and violates
Plaintiffs’ constitutional rights and the Public Trust Doctrine. (Compl. § 117; Ans. § 117).

a. [CountI] The Climate Change Exception to MEPA is unconstitutionally depleting and
degrading Montana’s environment and natural resources and causing and contributing
to the dangerous destabilization of the climate system. Defendants’ past and ongoing
actions deprive Plaintiffs of their constitutionally guaranteed rights under Montana
Constitution Article II, Sec. 3, 15, 17, and Article IX, Sec. 1, and the Public Trust
Doctrine. (Compl. § 216; Ans. § 216).

i. Strict scrutiny is the proper standard of review for government conduct which
implicates the fundamental right to a clean and healthful environment. (Compl.
91217; Ans. J217).

ii. Defendants lack an interest, compelling or otherwise, that justifies their
conduct which deprives Plaintiffs of their fundamental right to a clean and
healthful environment for future generations, including a stable climate
system. (Compl. §217; Ans. §217).

ili. Defendants® conduct is not narrowly tailored to effectuate any such interest.

(Compl. §217; Ans. §217).
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b. [Count II] The Climate Change Exception to MEPA is unconstitutionally interfering

with Plaintiffs’ rights to safety, healthy, and happiness. (Compl. §{ 221 - 224; Ans. 19

221 - 224).

i.

ii.

iii.

iv.

Defendants’ conduct dangerously deprives Plaintiffs of their rights under
Article II, Section 3 to seek safety, health, and happiness because it exposes
these vulnerable children to physical injury and disease; serious psychological,
social, and spiritual harm and trauma, interferes with their capacity for growth
and development; and threatens their personal security and family life, all in
violation of Plaintiffs rights under Article II, Section 17. (Compl. ¥ 222; Ans.
1222).

Defendants have acted and continue to act affirmatively to place Plaintiffs in
a position of foreseeable danger, with deliberate indifference to their safety,
health, and happiness. (Compl. §223; Ans. ]223).

Defendants’ ongoing actions continue to place Plaintiffs in a position of danger
— violating their rights to seek safety, health, and happiness — by failing to
implement readily available laws, policies, plans and laws to effectuate climate
stabilization, or any other comprehensive remedial measures that would
protect Plaintiffs’ safety, health, and happiness. (Compl. § 224; Ans.  224).
There is no interest, compelling or otherwise, that justifies Defendants’
deprivation of Plaintiffs’ fundamental rights to due process and to seek safety,
health, and happiness in all lawful ways. Nor is Defendants’ conduct narrowly

tailored to effectuate any such interest. (Compl. ¢ 225; Ans. 225).

69



¢. [Count III] The Climate Change Exception to MEPA has violated and continues to

violate the fundamental rights of Plaintiffs to individual dignity under Article II,

Section 4 of the Montana Constitution. (Compl. 79 229 - 230; Ans. 19229 - 230).

i

ii.

iii.

iv.

Defendants have demeaned the “worth and [] basic humanity” of Plaintiffs by
infringing on their ability to freely and meaningfully practice their cultural and
spiritual beliefs. (Compl. Y 230; Ans. § 230).

Children hold the same constitutional rights as adults yet their political
powerlessness, unique physiological characteristics and vulnerabilities, and
lack of autonomy and dependency on caregivers render children more
vulnerable to rights violations. Children are at a critical development stage in
life, as their capacities evolve and their physiological and psychological
maturity develops more rapidly than at any other time in life. (Compl. §231;
Ans. §231).

These immutable characteristics of children place Plaintiffs in a separate
suspect, or quasi-suspect, class in need of extraordinary protection pursuant to
the principles of equal protection. (Compl. § 232; Ans. §232).

Children, as a suspect class, historically are saddled with such disabilities,
subjected to purposeful unequal treatment, and relegated to such position of
political powerlessness as to command extraordinary protection from
majoritarian political process. (Compl. §233; Ans. §233).

Plaintiffs should be treated as a protected class for the purposes of this action,
as they will disproportionately experience the catastrophic impacts of a

destabilized climate. Defendants continue to materially cause and contribute

70



vi.

vii,

to irreversible climate change, infringing upon Plaintiffs® fundamental rights
and basic principles of equality. (Compl. 99 234, 235; Ans. 41 234, 235). ‘
The Climate Change Exception to MEPA reflects a short-term policy to favor
the present generation’s interests to the long-term detriment to Plaintiffs.
(Compl. §236; Ans. ]236).

The Climate Change Exception to MEPA discriminates against Plaintiffs as
members of the protected class of children and with respect to Plaintiffs’
fundamental rights, and is not narrowly tailored to serve a compelling state
interest. (Compl. § 237; Ans. § 237). Defendants similarly cannot satisfy either

intermediate scrutiny or rational basis review. (Compl. § 237; Ans. §237).

d. [Count IV] The Climate Change Exception to MEPA has unconstitutionally caused,

and continues to cause, the substantial impairment to, and waste of, Public Trust

Resources, including the atmosphere, waters of Montana, fish and wildlife, and other

Public Trust Resources. (Compl. § 248; Ans. ] 248).

i.

ii.

The dangerous levels of GHGs that Defendants have authorized to be emitted
into the atmosphere have a scientifically demonstrable effect on Plaintiffs’
ability to use, access, enjoy, and navigate the State’s waters and other Public
Trust Resources. (Compl. § 248; Ans.  248).

Defendants, through the Climate Change Exception to MEPA, have abdicated
control over and alienated substantial portions and capacities of Public Trust
Resources in favor of the short-term interests of private parties, authorizing
those private parties to treat our atmosphere as a dump for their carbon

emissions and to profit off of developing Montana’s fossil fuel resources to the
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detriment of Plaintiffs and future generations of Montanans. (Compl. § 249;
Ans. §249).

iii. Defendants’ policies, practices, and customs prejudice the Public Trust rights
and interests of Plaintiffs and future generations of beneficiaries in violation
of Defendants’ duties of loyalty, impartiality, and prudence. (Compl. § 249;
Ans. §249).

iv. Defendants — by and through the Climate Change Exception to MEPA — have
breached their affirmative duty to protect and improve a clean and healthful
environment in Montana, which includes the protection and improvement of
the atmosphere (air) and all essential natural Public Trust Resources, for
present and future generations under Article IX, Section 1(1) of the Montana

Constitution. (Compl. § 250; Ans. 9 250).

A Favorable Ruling From This Court Would Help Redress and Alleviate Plaintiffs’ Injuries:

132. A justiciable controversy exists as to the remaining Prayers for Relief 1-5, 11.
(Compl. § 11-13; Ans. ] 11-13).

133.  Defendants have a State Energy Policy and have taken and continue to take
aggregate affirmative actions to authorize, permit, and encourage fossil fuel extraction,
transportation, and combustion resulting in dangerous levels of GHG emissions and contributing
to climate destabilization. (Compl.  105; Ans. 9 105).

134.  Defendants’ affirmative actions have degraded and depleted Montana’s
environment, are causing substantial impairment to Montana’s Public Trust Resources, and are
causing substantial harm to Plaintiffs in violation of their constitutional rights. (Compl. ] 105; Ans.

1 105).
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135. A controversy lies in Defendants’ ongoing State Energy Policy, aggregate acts to
perpetuate a fossil fuel energy system, and the Climate Change Exception to MEPA, which are
harming Plaintiffs and infringing on their constitutional rights. (Compl. § 4; Ans. ] 4).

136. Defendants are indifferent to Plaintiffs’ injuries and continue to authorize energy
from fossil fuels as opposed to renewables. (Compl. 9 133; Ans. § 133).

137. Montana’s land contains a significant quantity of fossil fuels yet to be extracted,
but which Defendants can and will seek to extract pursuant to the State Energy Policy. Defendants
will continue to permit, promote, authorize, and encourage fossil fuel use and production in
Montana. (Compl. § 139; Ans. § 139).

138. A declaration of the constitutional parameters of the Governor’s conduct in this
time of climate crisis will assist his office in ensuring that it is not infringing on the rights of
citizens, like Plaintiffs, when carrying out state laws. (Compl. ] 85; Ans. ] 85).

139.  There can be prompt redress for Plaintiffs’ psychological injuries with declaratory
and/or injunctive relief. If the Court granted declaratory relief, it would help redress Plaintiffs’
psychological injuries by making it clear that their fears were understood by the judiciary and by
restoring their confidence that there is recourse for government conduct that violates their
constitutional rights—it would give them hope and restore their confidence in their government,
(Compl. ] 180; Ans. § 180).

140.  Injunctive relief would also provide redress for Plaintiffs’ psychological injuries
because Plaintiffs would then know that their government was taking meaningful action to respond
to the dangers posed by the climate crisis. (Compl. § 180; Ans.  180).

141. Defendants’ State Energy Policy, and aggregate acts to promote fossil fuel

activities, are ongoing and will continue. (Compl. § 120; Ans. § 120).
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142, Defendants’ persistence in a systemic course of conduct affirmatively authorizing,
permitting, and promoting fossil fuels and dangerous GHG emissions will, inter alia, further
deprive Plaintiffs of their constitutional rights. (Compl. § 120; Ans. § 120).

143. Defendants will continue similar illegal conduct in the future absent judicial
intervention. (Compl. § 120; Ans, ¥ 120).

a. Defendants continue to finance, incentivize, and subsidize fossil fuel infrastructure
and energy and transportation systems that are endangering Plaintiffs, while refusing
to harness Montana’s potential for wind energy. (Compl. 9 118(s); Ans. § 118).

b. Defendants continue to aggressively pursue expansion of the fossil fuel industry in
Montana, particularly the expansion of coal and mining development, as well as oil
and gas development. (Compl. § 118(t); Ans. § 118).

c. Defendants continue to “safeguard existing economic and energy assets” by
authorizing Montana fossil fuel extraction, production, consumption, transportation,
and exportation. (Compl. § 118(w); Ans. ] 118).

144.  Any reduction in Montana’s GHG emissions that results from a declaration that
Montana’s fossil fuel-based energy system is unconstitutional, and violative of the Public Trust
Doctrine, would help redress Plaintiffs’ injuries because the amount of additional GHG emissions
emitted into the climate system in the near-term will dictate the severity of the heating, the severity
of Plaintiffs’ injuries, and whether Plaintiffs and future generations can survive. (Compl. ] 209;
Ans, 7 209).

a. The theory of “perfect substitution” or “leakage;’ under which it is assumed that

limiting production of fossil fuels in one place will never limit consumption or affect

emissions because another source somewhere else will always step in to substitute for
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the missing production, has been shown to be false and contrary to basic supply and
demand economic principles. (Compl. § 209; Ans. 9§ 209).

145.  Plaintiffs have no adequate and speedy remedy to obtain full legal redress other
than to seek declaratory and injunctive relief in this Court. Plaintiffs lack non-equitable remedies
to restrain Defendants from acting in a manner that violates Plaintiffs’ constitutional rights under
Article 11, Sections 3, 15, and 17, and Article IX, Section 1, of the Montana Constitution. (Compl.
19218, 226; Ans. 19 218, 226).

146. Plaintiffs suffer and will continue to suffer injury due to Defendants’
implementation and enforcement of the State Energy Policy, aggregate acts to promote fossil fuel
activities, the Climate Change Exception to MEPA, and violation of the Public Trust Doctrine,
until Defendants are restrained. (Compl. 9 238; Ans. ] 238).

DEFENDANTS’ CONTENTIONS

Defendants’ contentions are as follows:
I Plaintiffs lack constitutional standing.

2. Plaintiffs lack prudential standing.

3. Plaintiffs’ claims present nonjusticiable questions.
4, Plaintiffs’ claims amount to requests for impermissible advisory opinions.
5. A decision from this Court holding that the emission of greenhouse gases is a

violation of the Montana Constitution would lead to absurd results.
6. Plaintiffs have failed to join all necessary parties to this [awsuit.
7. Plaintiffs’ claims premised on their challenge to Section 90-4-1001, MCA fail on

the merits.

75



8. Plaintiffs’ claims premised on their challenge to Section 75-1-201(2) fail on the
merits.
9. To the extent Plaintiffs challenge any specific action taken by Defendants, Plaintiffs
have failed to exhaust the administrative remedies necessary to sustain any such claim.
10.  Plaintiffs’ claims premised on their challenge to Section 90-4-1001, MCA have
been rendered moot by the recent repeal of that statute.
EXHIBITS

Plaintiffs’ Exhibits:

Plaintiffs’ exhibit list is set forth in Attachment 1.

Defendants’ Exhibits:

Defendants’ exhibit list is set forth in Attachment 2.

These exhibit lists identify by number and brief description each exhibit. By exchanging
exhibit lists for purposes of this Pre-Trial Order, the Parties do not waive any objections which
may exist to the adverse party’s exhibits and preserve all objections at this time. The Parties have
met and conferred and have agreed on a process to amend each exhibit list to state any objections
to the exhibits, as set forth below. With respect to authenticity and foundation of exhibits, the
Plaintiffs propose the following schedule:

1. Anticipated objections to authenticity and foundation will be identified by May 3,

[
=
[\
(V%]

)

2. Final objections will be identified by May 12. 2023.
3. Any authenticity or foundation objections that cannot be resolved by the Parties

will be presented to the Court for pre-trial resolution on or before May 26. 2023.

76



4, The Parties may call any necessary witnesses at trial, including through depositions,
to establish disputed authenticity or foundation.
WITNESSES
The following witnesses and no others may be called to testify except on rebuttal.

Plaintiffs’ Witnesses:

1. Richard Barrett

2. Bob Brown

3. Badge B.

4. Lander Busse

5. Lori Byron*

6. Robert Byron*

7. Shane Doyle

8. Michael Durglo

9. Mae Nan Ellingson
10.  Pete Erickson

11.  Daniel Fagre

12, Georgianna Fischer
[3. Mark Haggerty

14.  Anne Hedges

15.  Rikki Held

[6.  Taleah Hernandez
17.  Mark Jacobson

18. Mica K.
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19,
20.
21.
2.
23.
2.
25.
26.
27.
28.
29.
30.
31.

32.

Eval.

Steven Running

Sariel S Sandoval

Kathryn Grace Snyder

Jack Stanford

Kian Tanner

Kevin Trenberth

Olivia Vesovich

Lise Van Susteren

Claire Vlases

Cathy Whitlock*

Office of the Governor designee/representative
Montana Department of Environmental Quality designee/representative

Montana  Department of Natural Resources and  Conservation

designee/representative

33.

34,

35,

36.

37.

38.

39.

40.

Montana Department of Transportation designee/representative
Montana Public Service Commission designee/representative
Chris Dorrington

Dave Klemp

Sonja Nowakowski

Will Rosquist

Shawn Thomas

Records custodians (as needed)
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41.  Document foundation witness testimony (as needed)

42.  Rebuttal witnesses (as needed)

* Due to pre-paid international travel plans, Lori Byron, Robert Byron, and Cathy
Whitlock will not be available to appear in court after June 14, 2023.

Further, Plaintiffs object to Defendants’ reference to “All witnesses identified in
discovery,” as Defendants had, on November 22, 2022, represented that they were not calling at
trial all witnesses identified in discovery. Defendants’ supplemental expert witness disclosure of
November 22, 2022 explicitly withdrew 9 hybrid witnesses, and Defendants’ amended lay witness
list of November 22, 2022 explicitly withdrew the rest of Defendants’ lay witnesses. On November
22, 2022, counsel for Defendants sent a confirmation email stating: “The state agencies are
withdrawing all lay and hybrid witnesses except those listed in these documents [i.e., the
supplemental expert witness disclosure and amended lay witness list of November 22, 2022].”

Defendants® Witnesses:

1. Will Rosquist

2. Shawn Thomas

3. Chris Dorrington

4, Sonja Nowakowski

5. Dave Klemp

6. Dr. Judith Curry

7. Dr. Terry Anderson

8. All witnesses identified in discovery
9. Any witness named by Plaintiffs

10.  Any witness needed for foundation, authentication, rebuttal, or impeachment
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Defendant’s Rebuttal Witnesses:

1. Dr. Debra Sheppard

2, Defendant may call any of its witnesses listed above, or any persons identified by
Plaintiffs as a witness or rebuttal witness, to rebut various claims or defenses made by Plaintiffs
during trial.

ISSUES OF FACT

The following issues of fact, and no others, remain to be litigated upon the trial:
Plaintiffs’ Issues of Fact:

1. Whether Defendants have created and implemented a long-standing fossil fuel-
based energy system. (Compl. § 3; Ans. 9 3).

2. Whether the long-standing fossil fuel-based energy system created and
implemented by Defendants contributes to dangerous climate change. (Compl. § 3; Ans. 9 3).

3. Whether Defendants have exercised their governmental authority in a manner as to
create a state energy system that causes harm to Montana’s children and youth, including Plaintiffs.
(Compl. 1 10; Ans. | 10).

4. Climate Science:Whether there is an overwhelming scientific consensus that the
planet is warming as a direct result of human GHG emissions, and primarily from the burning of
fossil fuels. (Compl. 1 143, 144; Ans. 17 143, 144).

5. Whether atmospheric CO is the primary forcer of climate change. (Compl. {1 143,
144; Ans. 7 143, 144).

6. Whether dangerous climate change is upon us and occurring as a result of human

activities. (Compl. § 7; Ans. § 7).
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7. Whether climate change is primarily occurring as a result of human activities
extracting and burning fossil fuels. (Compl. § 7; Ans. § 7).

8. Whether the excess COz and other GHGs in Earth’s atmosphere create an “energy
imbalance” that drives warming temperatures and climate disruption. (Compl. § 106; Ans. § 106).

9. Whether a substantial portion of every ton of CO: emitted by human activity
persists in the atmosphere for as long as a millennium or more. (Compl. § 106; Ans. § 106).

10.  Whether, as a result of CO2’s long persistence in the atmosphere, CO: steadily
accumulates in Earth’s atmosphere. (Compl. § 106; Ans. § 106).

11. Whether current global annual average CO2 concentrations are well over 410 ppm.
(Compl. | 144; Ans. Y 144).

12. Whether pre-industrial global average CO; concentrations were approximately 280
ppm. (Compl. § 144; Ans. § 144).

13.  Whether current atmospheric CO2 concentrations are higher than levels seen in
millions of years. (Compl. § 144; Ans. | 144).

14, Whether the rate of atmospheric COz increase from pre-industrial concentrations to
present concentrations is 100-times faster than natural cycles. (Compl. | 146; Ans. 1 146).

15.  Whether scientists have understood the basic mechanism of global heating as a
result of a buildup of atmospheric CO; since the late 1800s. (Compl.  148; Ans. § 148).

16.  Whether GHGs such as COz trap incoming heat from the Sun. (Compl. q 148; Ans.
9 148).

17.  Whether the more GHGs in Earth’s atmosphere means that more heat is retained
on Earth than is radiated back out into space, thereby disrupting the Earth’s energy balance.

(Compl. § 148; Ans. 7 148).
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18.  Whether the Earth will continue to warm in response to current atmospheric GHG
concentrations caused by past emissions, as well as future emissions. (Compl. § 149; Ans. § 149). .

19.  Whether the climate impacts associated with the CO; emissions from today will be
mostly borne by Plaintiffs, other youth, and future generations. (Compl. § 149; Ans. Y 149).

20.  Whether it is the cumulative effect of GHG emissions that cause climate change /
climate disruption. (Compl. ] 106; Ans. ] 106).

21.  Whether the Earth will continue to warm as more emissions of today and tomorrow
continue to increase atmospheric concentrations of GHGs. (Compl.  106; Ans. q 106).

22, Whether the harm from present day GHG emissions will be disproportionately
borne by today’s children and future generations, including Plaintiffs. (Compl. | 107; Ans. § 107).

23.  Whether planetary warming will continue unless current fossil fuel-based GHG
emissions are substantially curtailed and global atmospheric GHG concentrations reduced to
accord with science-based targets. (Compl. § 150; Ans. § 150).

24.  Whether continued planetary warming will trigger potentially cascading and
compounding climactic tipping points and feedback loops. (Compl. § 150; Ans. § 150).

25.  Whether continued planetary warming and the triggering of potentially cascading
and compounding climactic tipping points and feedback loops will impose mounting risks of
ecological, economic, and societal collapse. (Compl. § 150; Ans. J 150).

26.  Whether the best available science today prescribes that global atmospheric CO:
concentrations must be restored to no more than 350 ppm by 2100 (with further reductions
thereafter) in order to stabilize Earth’s energy balance and restore the climate system upon which

human life depends. (Compl.  201; Ans. §201).
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27.  Whether the steps required to reduce atmospheric COz concentrations to no more
than 350 ppm by 2100 are to reduce CO; emissions and sequester excess CO: already in the
atmosphere. (Compl. § 203; Ans. 203). |

28.  Whether, for every year of additional delay in reducing anthropogenic GHG
emissions, it becomes that much more difficult for humanity to reach 350 ppm CO: by 2100.
(Compl. ] 204; Ans. ] 204).

29.  Whether there are multipie feasible pathways to reduce Montana’s emissions in line
with what is required to protect Plaintiffs’ constitutional rights. (Compl. § 205; Ans. § 205).

30.  Whether, if Montana acts to reduce GHG emissions and enhance natural COz
sequestration, such action will at minimum reduce the risks of harm to Plaintiffs by slowing
ongoing planetary warming. (Compl. § 205; Ans, ¥ 205).

31.  Whether action to reduce emissions today keeps the achievement of long-term
climactic safety a realistic possibility. (Compl. § 205; Ans. § 205).

32.  Whether any reduction in Montana’s GHG emissions that results from a declaration
that Montana’s fossil fuel-based energy system is unconstitutional and an order directing
Defendants to bring the energy system into constitutional compliance would help redress
Plaintiffs® injuries. (Compl. § 209; Ans. 9 209).

33.  Whether the amount of additional GHG emissions emitted into the climate system
in the near-term will dictate the severity of the heating, the severity of Plaintiffs’ injuries, and
whether Plaintiffs and future generations can survive. (Compl. Y 209; Ans. Y 209).

34.  Climate Change Disproportionately Harms Children, Young People, and Future
Generations:Whether children are uniquely vulnerable to the consequences of the climate crisis.

(Compl. § 2; Ans. 2).

83



35.  Whether, because of their unique vulnerabilities and age, Plaintiffs are
disproportionately harmed by the climate crisis and face life-long hardships. (Compl. § 2; Ans.
2).

36.  Whether the climate crisis harms Plaintiffs’ physical and psychological health and
safety, interferes with family and cultural foundations and integrity, and causes economic
deprivations. (Compl. § 2; Ans. ] 2).

37.  Whether children’s political powerlessness, unique physiological characteristics
and vulnerabilities, and lack of autonomy and dependency on caregivers render children and youth
more vulnerable to rights violations. (Compl. §231; Ans. 9§ 231).

38.  Whether all children, even those without pre-existing conditions or iilness, are a
“sensitive population” with respect to the effects of the climate crisis because their bodies are still
developing. (Compl. § 177; Ans. § 177).

39.  Whether the physical and psychological harms from climate change are acute and
chronic. (Compl. § 178; Ans. 178).

40.  Whether the physical and psychological harms from climate change accrue from
impacts such as heat waves, drought conditions, wildfires, air pollution, violent storms, the loss of
wildlife, watching glaciers melt, and the loss of familial and cultural foundations and traditions.
(Compl. ] 178; Ans. 178).

41.  Whether the psychological health effects children and young people can experience
as a result of the witnessing and experiencing the climate crisis disrupt and transform places they
love and cherish include elevated levels of anxiety, depression, post-traumatic stress disorder,
increased incidences of suicide, substance abuse, social disruptions like increased violence, and a

distressing sense of loss. (Compl. 9 179; Ans. § 179).
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42.  Whether the psychological harms caused by the climate crisis can result in a
lifetime of hardships for children. (Compl. § 179; Ans. § 179).

43.  Whether the physiological features of children make them disproportionately
vulnerable to the impacts of the climate crisis and air pollution. (Compl. § 181; Ans.  181).

44.  Whether the fact that children’s organs (such as lungs and brain) are still developing
renders youth more vulnerable to environmental stresses, pollution, and injuries. (Compl. § 181;
Ans. 7181).

45.  Whether children breathe in more air per unit time than adults and consume more
food and water proportional to their body weight, making children more susceptible to polluted or
contaminated air, water, or food. {(Compl. § 181; Ans. | 181).

46.  Whether typical child behavior — which involves spending more time recreating
outdoors and having a harder time self-regulating — also renders children more susceptible to
excess heat, poor air quality, and other climate change impacts. (Compl. § 181; Ans. § 181).

47.  Whether childhood exposure to climate disruptions and air pollution can result in
impaired physical and cognitive development with life-long consequences. (Compl. § 181; Ans. §
181).

48.  Whether children are particularly vulnerable to climate change-related discases.
(Compl. § 182; Ans. ] 182).

49, Whether children comprise the majority of current sufferers of disease due to
climate disruption. (Compl. 7 182; Ans. q 182).

50.  Whether climate disruption exacerbates allergy symptoms, including asthma, in

children. (Compl. § 182; Ans. ] 182).
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51.  Whether an increase in allergy and asthma symptoms affect children’s physical and
psychological health by interfering with sleep, play, school attendance, and performance. (Compl.
4 182; Ans. 7 182).

52.  Whether the adverse impacts of the climate crisis and air pollution on the physical
and mental health of children can result in life-long challenges and consequences. (Compl. § 183;
Ans. 7 183).

53.  Whether the climate crisis is limiting children’s potential for development and
inhibiting their opportunity to engage in Montana’s most important institutions and heritage.
{Compl. § 185’:; Ans. ] 183).

54.  Whether young people face barriers to family formation as a result of the climate
crisis. (Compl. 7 184; Ans. ¥ 184).

55.  Whether children, including Plaintiffs Rikki and Kian, face economic deprivations
as a result of climate change impacts, including barriers to keeping family wealth and property
intact and decreased future economic opportunities. (Compl. § 184; Ans. Y 184).

56.  Whether children, including Plaintiffs Eva, Lander, and Badge, are experiencing
forced re- location and the loss of ties to the land as a result of climate change impacts. (Compl.
184; Ans. | 184).

57. Climate Change is Already Adversely Affecting Montana’s Natural
Environment: Whether the climate crisis is degrading and depleting Montana’s unique and precious
environment and natural resources, which Plaintiffs depend on for their safety, survival, and well-
being. (Compl. 1 2; Ans. ] 1-2).

58.  Whether air pollution poses severe health risks for Montana’s youth and impedes

their physical development. (Compl. § 177; Ans. ] 177).
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59.  Whether Montana’s persistent drought conditions and record wildfire seasons have
doubled respiratory-related emergency room visits. (Compl. § 177; Ans. § 177).

60.  Whether climate change is already causing a host of adverse consequences in
Montana, including dangerously increasing temperatures, changing precipitation patterns,
increasing droughts, extreme weather events, increasing severity and intensity of wildfires,
increased glacial melt, and adverse health impacts — especially to children, (Compl. ] 7; Ans. § 7).

61. Whether the last decade, 2010-2019, was the warmest on record. (Compl. § 151;
Ans. J 151).

62.  Whether the increased concentrations of GHGs in our atmosphere have raised
average global surface temperature by more than 1° C (over 2.0° F) from 1880 to 2019. (Compl. §
151; Ans. § 151).

63.  Whether Montana has already warmed significantly more than the global average
—~ experiencing between 2 and 3 ° F of warming between 1950 and 2015. (Compl. § 152; Ans. §
152).

64.  Whether models predict that, by mid-century, the annual average daily maximum
temperature in Montana will increase by approximately 4.5 to 6°F. (Compl. § 152; Ans. q 152).

65.  Whether, by mid-century, extreme heat days in Montana are expected to increase
by 5 to 35 additional days, while frost-free days are projected to increase by 24 to 44 days. (Compl.
9 152; Ans. § 152).

66.  Whether rising temperatures resulting in warmer springs and the delay of fall frost
will have a significant impact on Montana’s rangeland cattle and grain production. (Compl. ] 154;

Ans. 7 154).
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67.  Whether future, additional, climate changes will become increasingly disruptive to
Montana’s agricultural sectors. (Compl. § 155; Ans. § 155).

68.  Whether the longer growing seasons also allows trees, grasses, and other plants to
produce pollen for a longer period, resulting in aggravated and prolonged allergies for millions of
Americans, including Plaintiffs Lander and Olivia. (Compl. { 156; Ans. ¥ 156).

69.  Whether, due to the warming climate, the water cycle in the atmosphere is disrupted
and less precipitation falls as snow, and more snow melts during winter. (Compl. ] 157; Ans.
157).

70.  Whether Montana’s snowpack has been decreasing and is likely to continue
decreasing with warmer temperatures. (Compl. { 157; Ans. § 157).

71.  Whether Montana’s declining snowpack will negatively impact Montana’s winter
tourism industry and the winter sports activities enjoyed by several Plaintiffs, including Georgi
and Claire. {Compl. ] 158; Ans. ] 158).

72.  Whether, as a result of climate change, demand for groundwater in Montana will
likely grow with temperature increases and changes in availability of surface water sources.
(Compl. § 158; Ans. § 158).

73.  Whether climate change is dramatically altering Glacier National Park, one of
Montana’s world-renowned landmarks. (Compl. 1 159, 160; Ans. ]{ 159, 160).

74.  Whether, of the approximately 150 glaciers present in tﬁe park in 1850, only 26
glaciers larger than 25 acres remained in 2015. (Compl. 1 159; Ans. T 159).

75.  Whether the loss of Glacier National Park’s glaciers will affect the water source of

countless communities, stream and river hydrology, local economies, and the recreational
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opportunities of a number of Plaintiffs, including Kian, Eva, Mica, and Claire. (Compl. § 159,
160; Ans. § 159, 160).

76.  Whether glaciers “act as a ‘bank’ of water (stored as ice) whose continual melt
helps regulate stream temperatures and maintains streamflow during late summer and drought
periods when other sources are depleted.” (Compl. | 160; Ans. § 160).

77.  Whether, without glacial melt, stream temperatures will likely increase, which may
have detrimental effects for temperature sensitive aquatic insects, thereby disrupting the aquatic
food chain. (Compl. § 160; Ans. ¢ 160).

78.  Whether warming stream temperatures have led to a reduction in native fish growth,
and an increase in nonnative fish growth. (Compl. § 160; Ans. § 160).

79.  Whether climate change is already affecting the water levels and temperatures of
Montana’s rivers and lakes. (Compl. § 161; Ans. ] 161).

80.  Whether boating and fishing on certain rivers in Montana has been adversely
affected as a result of low river flows or high water temperatures. (Compl. ] 160 - 162; Ans. ]
160 - 162).

81.  Whether the water level and temperature changes occurring in Montana’s rivers,
streams, and lakes have impacted a number of Plaintiffs’ abilities to fish and access the state’s
rivers for sport or recreation. (Compl. 160 - 162; Ans. Y 160 - 162).

82.  Whether Plaintiffs Mica, Kian, Lander, and Badge have all had their ability to fish
limited, or completely foreclosed in some instances, due to fishery closure as a result of conditions
in Montana’s rivers. (Compl. ] 162; Ans. § 162).

83.  Whether Plaintiffs Eva, Georgi, Lander, and Badge have had their access to rivers

limited for other recreational activities. (Compl. q 162; Ans. { 162).
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84.  Whether ongoing and anticipated impacts of climate disruption on Yellowstone
National Park include more extreme hot and cold days, change to the composition of flora and
fauna in the park, and increasing fire frequency. (Compl. § 163; Ans. § 163).

85.  Whether the ongoing and anticipated impacts of climate disruption on Yellowstone
National Park threatens the continued viability of this national treasure and the ability of Plaintiffs,
including Eva, to continue to access the park for recreational activities. (Compl. § 163; Ans.
163).

86.  Whether, as Montana’s temperatures increase, the ski season will shorten, and
skiers will likely have to travel further for snow. (Compl. § 164; Ans. § 164).

87.  Whether climate disruption is harming Montana’s wildlife. (Compl. § 165; Ans. |
165).

88.  Whether climate change is harming and will continue to harm Montana’s wildlife,
fisheries, hunting and angling economy, and recreation and tourism industry. (Compl. §§ 165 -
168; Ans. Y 165 - 168).

89.  Whether the ability of Plaintiffs to inherit hunting and wildlife knowledge from
their parents, and to pass that knowledge on to their children is threatened to be lost forever due to
climate disruption. (Compl. § 165; Ans. 7 165).

90.  Whether the climate crisis is having an impact on Montana’s hunting heritage.
(Compl. § 166; Ans. § 166).

91.  Whether Montana’s wildlife is adversely impacted by climate impacts such as
rising temperatures, drought, increased wildfire activity, loss of forest and grassland habitat,

declining snowpack and other climate impacts. (Compl. § 166; Ans. ] 166).
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92.  Whether climate disruption is decreasing the productivity and range of big game
and bird hunting, has led to the closure of public lands previously available for hunting, and leads
to an overall deterioration in the quality of the hunting experience, including for Plaintiffs Lander
and Badge. (Compl. § 166; Ans. { 166).

93.  Whether climate change impacts in Montana are having an effect on the health of
Montana’s fisheries and angling and sportfishing industries. (Compl. { 167; Ans. 9 167).

94,  Whether climate change affects Youth Plaintiffs’® ability to use and enjoy
Montana’s Public Trust Resources. (Compl. § 168; Ans. ] 168).

95.  Whether rising temperatures, drought conditions, and increasing insect infestations
have harmed Montana’s forests. (Compl. {7 169 — 172; Ans. {7 169 - 172).

96.  Whether rising temperatures due to climate disruption in Montana are disturbing
the life cycle of the bark beetle, which kills trees. (Compl. § 170; Ans. § 170).

97.  Whether changes to the bark beetle’s life cycle as a result of rising temperatures
have negatively impacted forests in Montana. (Compl. § 170; Ans. ¥ 170).

98.  Whether Plaintiffs, including Kian, Lander, and Badge, have been directly
impacted by pine beetles, which have killed trees on their property and in places they recreate.
{Compl. § 170; Ans. ] 170).

99.  Whether the whitebark pine is dying out across much of Montana, with the most
serious declines in and near Glacier National Park and the Blackfeet Indian Reservation and
Yellowstone National Park as a result of climate change impacts. (Compl. § 171; Ans. § 171).

100. Whetﬁer Montana’s trees and forests act as a “carbon sink,” pulling carbon out of

the atmosphere. (Compl. § 172; Ans. § 172).
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101.  Whether higher temperatures in Montana are leading to increased severity,
frequency, and extent of wildfires. (Compl. § 173; Ans. 173).

102, Whether wildfires in Montana are expected to get significantly worse in the coming
years without immediate steps to limit global climate change. (Compl. § 173; Ans. § 173).

103.  Whether the increase in wildfire risk in Montana is expected due to prolonged fire
seasons from warmer temperatures and increased fuel load. (Compl. § 173; Ans, § 173).

104.  Whether numerous Plaintiffs have been directly impacted by the increase in
wildfires in Montana. (Compl. § 174; Ans.  174).

105, Whether fossil fuel extraction and combustion and the resulting climate crisis harms
public health and welfare and is alrcady contributing to an increase in asthma, cancer,
cardiovascular disease, stroke, heat-related morbidity and mortality, food-borne diseases, and
neurological diseases and disorders. (Compl. | 175; Ans. ] 175).

106. Whether climate disruption also increases occurrence of infectious diseases,
including those spread by mosquitos, ticks, and other pests. (Compl. § 175; Ans.  175).

107.  Whether the economic impacts of climate disruption will lead to increasing
inequality. (Compl. § 176; Ans. §.176).

108. Whether, unless the climate crisis is addressed, the smoke conditions in Montana
will get significantly worse. (Compl. § 177; Ans. § 177).

109.  Whether much of western Montana faces the highest risk factor for increased
wildfire and smoke conditions in the future as a result of unchecked climate change. (Compl. q
177; Ans. § 177).Climate Change is Already Harming Plaintiffs: Whether Plaintiffs have been and
will continue to be harmed by the dangerous impacts of fossil fuels and the climate crisis. (Compl.

12; Ans. § 1-2).
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110.  Whether Plaintiffs are disproportionately harmed by the climate crisis and face life-
long hardships because of their unique vulnerabilities and age. (Compl. 9 2; Ans. ] 1-2).

111, Whether Plaintiffs are adversely affected physically and psychologically by
Defendants’ conduct in perpetuating a fossil fuel-based energy system. (Compl. § 81; Ans. ] 81).

112, Whether Defendants’ conduct in perpetuating a fossil fuel-based energy system
disproportionately impacts children. (Compl. § 81; Ans. § 81).

113. Whether Plaintiffs will disproportionately experience the catastrophic impacts of a
destabilized climate. (Compl. 1] 234, 235; Ans. 1y 234, 235).Defendants are Responsible for
Dangerous Levels of GHG Emissions that Cause and Contribute to the Climate Crisis and Harm
Plaintiffs:Whether Defendants have developed and implemented a State Energy Policy in Montana
for decades that involves systemic authorization, permitting, encouragement, and facilitation of
activities promoting fossil fuels. (Compl. § 108; Ans. ] 108).

14, Whether Defendants’ State Energy Policy results in dangerous levels of GHG
emissions. (Compl. § 108; Ans. Y 108).

115.  Whether Defendants have developed and implemented a State Energy Policy in
Montana for decades without regard to climate change impacts of their actions. (Compl. q 108;
Ans. 1108).

116.  Whether Defendants have developed and implemented a State Energy Policy in
Montana for decades without regard to the fundamental rights of Plaintiffs and future generations
of Montanans., (Compl. § 108; Ans. § 108).

117. Whether Defendants have taken affirmative aggregate actions to authorize, permit,

and encourage fossil fuel extraction, transportation, and combustion, (Compl. § 105; Ans. § 105).
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118. Whether Defendants’ affirmative aggregate actions to authorize, permit, and
encourage fossil fuel extraction, transportation, and combustion have resulted in dangerous levels
of GHG emissions. (Compl. 9 105; Ans. 9 105).

119.  Whether Defendants’ affirmative aggregate actions to authorize, permit, and
encourage fossil fuel extraction, transportation, and combustion contributes to climate
destabilization. (Compl. § 105; Ans. § 105).

120.  Whether, in taking these affirmative aggregate actions to authorize, permit, and
encourage fossil fuel extraction, transportation, and combustion, Defendants have refused to
consider or disclose climate change impacts in their environmental reviews pursuant to the MEPA
Climate Change Exception, Mont. Code Ann. § 75-1-201(2)(a). (Compl. §111; Ans. J I11).

121. Whether Defendants have interpreted and understand MEPA’s Climate Change
Exception, codified at Mont. Code Ann. § 75-1-201(2)(a), to prohibit state agencies from
considering the impacts of climate change in their environmental reviews under MEPA. (Compl.
T111; Ans. § 111).

122, Whether Defendants have used their governmental authority to create a fossil fuel-
based state energy system that causes unparalleled harms to Montana’s children and youth.
(Compl. § 10; Ans. § 10).

123.  Whether Defendants have taken and continue to take affirmative actions to
authorize, implement, and promote projects, activities, and plans that cause emissions of dangerous
levels of GHG pollution into the atmosphere. (Compl. § 118; Ans. ¥ 118).

a. Whether, collectively, Defendants authorize and certify energy projects and

facilities within the State of Montana that emit substantial levels of GHG pollution,
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including, but not limited to, projects that burn and promote the use of fossil fuels.
(Compl. § 118(a); Ans. § 118),
. Whether Defendants engage in a systemic pattern and practice of issuing permits,
licenses, and leases that result in GHG emissions without considering how the
additional GHG emissions will contribute to the climate crisis. (Compl. § 118(e);
Ans. J118),
. Whether Defendants authorize four private coal power plants to operate in the state,
which generate 30% of Montana’s energy production. (Compl. § 118(f); Ans.
118).
- Whether Defendants continue to permit surface coal mining and reclamation in
Montana, which results in substantial GHG emissions. (Compl. ] 118(g); Ans. |
118).
. Whether Defendants authorize, through licenses and leases, the exploration for and
extraction of oil and gas in Montana. (Compl. § 118(n); Ans. ] 118).
Whether Defendants have adopted and enforced GHG emissions standards for
petroleum refineries that authorize dangerous levels of GHG emissions. (Compl. §
118(0); Ans. ] 118).

1. Whether Defendants do not consider secondary emissions in determining

potential to emit, (Compl. § 118(0); Ans. § 118).

- Whether Defendants continue to certify and authorize four petroleum refineries in
the State of Montana. (Compl. § 118(p); Ans. ] 118).
. Whether Defendants have explicitly adopted and endorsed fuel and fuel tax

requirements for vehicles, commercial carriers, and aviation that lock in dangerous
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levels of GHG emissions from the transportation sector. (Compl. ] 118(q); Ans. §
118).

i. Whether Defendants have exempted certain facilities that burn fossil fuels from
present and future compliance with GHG emission standards. (Compl. q 118(r);
Ans. § 118).

j-  Whether Defendants continue to finance, incentivize, and subsidize fossil fuel
infrastructure and energy and transportation systems that are endangering Plaintiffs,
while refusing to harness Montana’s potential for wind energy. (Compl. § 118(s);
Ans. § 118).

k. Whether Defendants continue to aggressively pursue expansion of the fossil fuel
industry in Montana, particularly the expansion of coal and mining development,
as well as oil and gas development. (Compl. § 118(t); Ans. | 118).

I. Whether Defendants continue to “safeguard existing economic and energy assets”
by authorizing Montana fossil fuel extraction, production, consumption,
transportation, and exportation. (Compl. q 118(w); Ans. § 118).

124, Whether Defendant DEQ has used its statutory authority in a manner that has
resulted in dargerous levels of GHG emissions. (Compl. § 87; Ans. { 87).

a. Whether DEQ’s actions contributed to dangerous levels of GHG emissions.
(Compl. § 88; Ans. | 88).

b. Whether DEQ issues air quality permits to facilities that emit GHG emissions.
(Compl. §90; Ans. ] 90).

c¢. Whether the strip and underground coal mining operations permitted by DEQ are

causing dangerous amounts of GHG emissions. (Compl. 92; Ans. q 92).
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d. Whether DEQ actively works with coal mining companies in Montana to
implement the State Energy Policy. (Compl. §92; Ans. § 92).

e. Whether, in approving surface and underground coal mining activities, DEQ has
repeatedly refused to disclose the significant harms to human health and the
environment from its decisions. (Compl. ] 92; Ans. ¥ 92).

f. Whether DEQ has authorized, permitted, and encouraged fossil fuel extraction,
transportation, and combustion, which generate dangerous levels of GHG
emissions, contribute to the climate crisis, and harm Plaintiffs. (Compl. § 93; Ans.
1 93).

125.  Whether Defendant DNRC has authorized, permitted, licensed, and encouraged
fossil fuel exploitation, extraction, and production, and forestry practices and activities that have
caused and contributed to dangerous concentrations of atmospheric GHGs and the climate crisis
and harmed Plaintiffs. (Compl. { 100; Ans. ] 100).

a. Whether DNRC has exercised its authority to grant easements for the operational
right-of-way for interstate pipelines, with the approval of the Land Board. (Compl.
1 96; Ans. § 96).

b. Whether DNRC issues Jand use licenses for the construction right-of-way and other
activities on state lands and waterways for the construction and operation of
interstate pipelines, which are used to transport fossil fuels. (Compl. 9 96; Ans.
96).

¢. Whether DNRC, in exercising its authority to issue licenses, leases, and operational

right-of-way easements for fossil fuel projects, has repeatedly failed to disclose the
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126.

significant harms to human health and the environment from its decisions. (Compl.
1 96; Ans. § 96).

Whether DNRC, through the Montana Board of Qil and Gas Conservation,
administers all oil and gas conservation laws and issues licenses for exploration and
leases for production and extraction of oil and gas in Montana, and permits for
drilling in Montana. (Compl. 99; Ans. ] 99).

Whether Defendant PSC is responsible for reviewing standard-offer contracts and

utility rates, as well as prescribing suitable commercial units of product or service for each kind of

public utility. (Compl.  102; Ans. § 102).

a.

127.

Whether PSC continues to certify energy projects and utilities that rely on fossil
fuels. (Compl. § 103; Ans. 103).

Whether PSC has exercised its authority over pipelines in a manner that perpetuates
the use of fossil fuels by lockiné infrastructure that will result in GHG emissions
for decades. (Compl. | 104; Ans. ] 104).

Whether PSC exercises its authority to obstruct solar projects. (Compl. § 118(c);
Ans. 7 118).

Whether PSC affirmatively acts to promote public utilities reliant on fossil fuels
and against the public safety in the face of dangerous climate change. (Compl.
118(d); Ans. §118).

Whether the aggregate actions taken consistent with Defendants’ State Energy

Policy, is responsible for dangerous amounts of cumulative and ongoing GHG emissions from

Montana. (Compl. § 121; Ans. § 121).
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128.

Whether the cumulative and ongoing emissions that have resulted from

Defendants’ State Energy Policy, and the aggregate actions to promotion fossi! fuel activities,

causes and contributes to Plaintiffs’ injuries. (Compl. § 121; Ans. § 121).

a.

Whether Montana’s 2019 COz emissions have increased by 59% from 1980 levels,
and increased by 5% compared to 1990 levels. (Compl. § 123; Ans. ] 123).
Whether, in 2019, Montana’s electrical power sector was the leading source of
Montana’s COz emissions. (Compl. § 127; Ans. § 127).

Whether coal-fired power plants, whose operation Defendants authorize, provide
the largest share of Montana’s electricity generation. (Compl. ¢ 130; Ans. q 130).
Whether all power plants in Montana are authorized by Defendants, (Compl. 131;
Ans. § 131).

Whether Montana has six coal mines, which Defendants authorize to operate.
(Compl.  134; Ans. ] 134).

Whether Montana has the nation’s largest estimated recoverable coal reserves —
which account for nearly one-third of recoverable coal reserves in the U.S. (Compl.
1 134; Ans. 7 134).

Whether Montana is a substantial supplier of coal for the rest of the country.
(Compl. § 134; Ans.  134).

Whether, between 1960 and 2020, over 1.729 billion short tons of coal were mined
in Montana, with authorization from defendants, releasing approximately 3 billion
metric tons of CO; emissions into the atmosphere once combusted. (Compl. 9 134;

Ans. 7 134).
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i

Whether, in 2019, over 34 million short tons of coal were mined in Montana, with
authorization from Defendants. (Compl. 4 134; Ans. 4 134).
i. Whether, once combusted, that 34 million short tons of coal released
approximately 58.6 mmt of COz emissions into the atmosphere. (Compl. §
134; Ans. § 134).
Whether Montana is a substantial producer of oil in the U.S. (Compl. § 135; Ans. §
135).
Whether Defendants authorize the drilling and production of oil in Montana.
(Compl. | 135; Ans. ] 135).
Whether, in 2021, Montana had over 4,197 producing oil wells. (Compl. q 135;

Ans. § 135).

. Whether, in 2019, with authorization from Defendants, Montana produced

22,981,000 barrels of crude oil. (Compl. § 135; Ans. q 135).

Whether, as of January 2023, Montana’s monthly crude oil production was 64,000
barrels per day. (Compl. 135_; Ans. 7 135).

Whether, between 1960 and 2020, Defendants authorized the production of 1.66
billion barrels of crude oil, once combusted, resulted in about 707 mmt of CO;
being emitted into the atmosphere. (Compl. § 135; Ans. § 135).

Whether Montana is home to four state-authorized oil refineries, which have a
collective processing capacity of roughly 215,000 barrels per day. (Compl. ] 136;

Ans, ¥ 136).
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i. Whether Montana’s refineries process crude oil largely from Canada and
Wyoming and distribute the refined product by railroad and pipeline
through Montana and to nearby states. (Compl. { 136; Ans. 4 136).

. Whether there were over 8,900 state-authorized natural gas producing wells in

Montana in 2020. (Compl. § 136; Ans. § 136).

Whether Montana’s natural gas production was approximately 3.8 billion cubic feet

per month as of January 20123. (Compl. § 136; Ans. ] 136).

Whether Montana’s total natural gas production in 2019 was over 43 billion cubic

feet.

i. Whether combusting 43 billion cubic feet of natural gas would result in over
2.4 mmt of CO being released into the atmosphere. (Compl. § 136; Ans.
136).

Whether, between 1960 and 2020, 3.39 trillion cubic feet of gas were produced in

Montana. (Compl. § 136; Ans. § 136).

i. Whether, when 3.39 trillion cubic feet of natural gas is combusted, results
in over 186 mmt of CO; being released into the atmosphere, (Compl. | 136;
Ans. ] 136).

. Whether Montana’s land contains a significant quantity of fossil fuels yet to be

extracted. (Compl. T 139; Ans. ] 139).

. Whether Defendants will continue to permit, promote, authorize, and encourage

fossil fuel use and production in Montana. (Compl. § 139; Ans. 7 139).
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w. Whether, between 1960 and 2020, the coal, oil, and gas extracted from Montana —
with state authorization — resulted in nearly 4 billion metric tons of CO; being
released into the atmosphere once combusted. (Compl. § 140; Ans. § 140).

i. Whether that 4 billion metric tons CO: figure is roughly equivalent to 83%
of all energy-related U.S. CO; emissions for 2020. (Compl. | 140; Ans. §
140).

X. Whether, between 1980 and 2020, a cumulative 1.21 billion metric tons CO> were
emitted into the atmosphere as a result of fossil fuel consumption in Montana.
(Compl. § 141; Ans. ] 141).

i. Whether 1,21 billion metric tons CO2 would rank 5th amongst global
countries’ emissions in 2021. (Compl. § 141; Ans. ] 141).

129. Whether Defendants, as a result of systemic aggregate actions taken pursuant to
and in furtherance of the State Energy Policy, are responsible for a significant and dangerous
quantity of GHG emissions entering earth’s atmosphere. (Compl. § 142; Ans. ] 142).

130.  Whether Defendants, as a result of systemic aggregate actions taken pursuant to
and in furtherance of the State Energy Policy, have contributed to the dangerous climate change.
(Compl. | 142; Ans. Y 142).

131. Whether Montana’s GHG emissions have only grown since the passage of the 1972
Montana Constitution. (Compl. § 142; Ans. § 142).

132, Whether Montana’s GHG emissions have grown since the passage of the 1972
Montana Constitution despite Defendants’ longstanding knowledge of the dangers posed by fossil

fuels and the climate crisis. (Compl. § 142; Ans. q 142).
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133.  Whether Defendants have never completed a comprehensive accounting and
inventory that accounts for all of Montana’s GHG emissions, including emissions from fossil fuels
extracted in Montana by exported and combusted out-of-state, and embedded emissions. (Compl.
9 126; Ans. 1 126).

134.  Whether Defendants’ aggregate acts taken pursuant to and in furtherance of the
State Energy Policy continue to be executed by Defendants and their agents and employees in their
official capacities. (Compl. | 119; Ans. § 119).Despite Longstanding Knowledge of Climate
Change Risks, Defendants’ Have Acted Affirmatively, and Continue to Act Affirmatively, to
Perpetuate a Fossil Fuel-Based Energy System in Violation of Plaintiffs Constitutional
Rights:Whether the State Montana has known of the dangerous impacts of air pollution and climate
change for over 50 years. (Compl. {1 185, [91 - 195; Ans. 7] 185, 191 - 195),

135.  Whether by 2007, the effects and dangers of climate change in Montana were well
known to Defendants.

136.  Whether by 2007, in Montana, there was awareness among Defendants of the
availability of renewable energy resources as an alternative to fossil fuels.

137. Whether by 2007, Defendants DNRC, DEQ, and the Office of the Governor were
aware of the issues concerning the impacts of climate change in Montana as a result of the 2007
Montana Climate Change Action Plan.

138.  Whether by 2017, Defendants DNRC, DEQ, and the Office of the Governor were
aware of the issues concerning the impacts of climate change in Montana as a result of the 2017

Montana Climate Assessment.
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139, Whether the 2017 Montana Climate Assessment included a thorough review of the
observed changes in Montana’s climate, through 2015, as well as projected changes through the
end of the century, under different GHG emission scenarios.

140. Whether the 2017 Montana Climate Assessment found that climate change was
already causing numerous adverse impacts to Montana’s environment, natural resources, and
residents, including those related to rising temperatures, wildfires, drought, extreme weather
events, and others.

141.  Whether the 2017 Montana Climate Assessment found that numerous adverse
impacts to Montana’s environment, natural resources, and residents, including those related to
rising temperatures, wildfires, drought, extreme weather events, and others, were expected to
worsen in the coming years as GHG emissions were expected to continue to rise.

142.  Whether in 2019, when Montana Governor Steve Bullock promulgated Executive
Order No. 8-2019 creating the Montana Climate Solutions Council, Defendants knew that “climate
change poses a serious threat to Montana’s natural resources, public health, communities, and
economy,” and “Montanans understand that climate change is occurring and are concerned about
the impacts it will have on current and future generations.”

143.  Whether in August 2020, when the Montana Climate Solutions Council released its
final report, the Montana Climate Solutions Plan (“Climate Solutions Plan”), Defendants knew the
ways in which climate change was already harming Montana and its residents, through referencing
rising temperatures, early snowmelt, carlicr spring runoff, flooding, changes in water availability
and stream temperatures, an increase in forest mortality due to insects, and increasing wildfires.

144,  Whether in August 2020, when the Montana Climate Solutions Council released

the Montana Climate Solutions Plan, Defendants knew there were 37 recommendations and
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strategies to reduce Montana’s GHG emissions through increasing energy efficiency, increased
renewable energy development, expanded use of electric vehicles, increasing carbon sequestration,
and reducing methane emissions.

145.  Whether in August 2020, when the Montana Climate Solutions Council released
the Montana Climate Solutions Plan, Defendants knew of the need for Montana to rapidly reduce
its reliance on fossil fuels and to eliminate nearly all GHG emissions by between 2045 and 2050.

146. Whether Defendants have implemented the 37 proposed recommendations in the
Climate Solutions Plan.

147, Whether, despite knowledge of the dangers of climate change since at least the
1960s, Defendants have created and implemented a long-standing State Energy Policy and fossil-
fuel based state energy system. (Compl. § 3; Ans. { 3).

148.  Whether Montana’s fossil fuel-based energy system is the result of Montana’s State
Energy Policy, and action taken pursuant to that policy. (Compl. § 112; Ans. § 112).

149.  Whether Defendants continue to act affirmatively to exacerbate the climate crisis,
in spite of knowledge that Youth Plaintiffs are living under dangerous climactic conditions that
create an unreasonable risk of harm. (Compl. | 8; Ans. 7 8).

150.  Whether, pursuant to the Climate Change Exception to MEPA, Defendants have
deliberately ignored the dangerous impacts of the climate crisis when carrying out their
authorization, permitting, encouragement, and facilitation of activities promoting fossil fuels.
(Compl. § 108; Ans.  108).

151, Whether fossil fuel energy is the least efficient form of energy available to the State

of Montana. (Compl. § 110; Ans. § 110).
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152, Whether, in 2011, the Montana Legislature amended the State Energy Policy,
which had implicitly promoted fossil fuels for decades, to explicitly promote fossil fuels and to
expand the already substantial extraction and use of fossil fuels in Montana. (Compl. § 115; Ans.
T 115).

153.  Whether Defendants’ actions taken pursuant to and in furtherance of Montana’s
State Energy Policy leads to fossil fuel development, extraction, transport, and combustion.
(Compl.  116; Ans. § 116).

154, Whether Defendants continue to take affirmative actions to authorize, implement,
and promote projects, activities, and plans that cause emissions of dangerous levels of GHG
pollution into the atmosphere. (Compl. § 118; Ans. 9 118). For example:

a. Whether, collectively, Defendants authorize and certify energy projects and
facilities within the State of Montana that emit substantial levels of GHG pollution,
including, but not limited to, projects that burn and promote the use of fossil fuels.
(Compl. § 118(a); Ans. 9 118).

i. DEQ:
1. Whether DEQ approved AM4 expansion of Rosebud Strip Mine in
December 2015. (Compl. § 118(g); Ans. J 118).
a. Whether, in so doing, DEQ refused to analyze how decision
would aggravate climate impacts pursuant to the MEPA
Climate Change Exception. (Compl. § 118(g); Ans. ] 118).
2. Whether DEQ issued a permit to expand coal mining at Bull

Mountain Mine in July 2016. (Compl. § 118(g); Ans. § 18).
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a. Whether, in so doing, DEQ refused to analyze how decision
would aggravate climate impacts pursuant to the MEPA
Climate Change Exception. (Compl. { 118(g); Ans. § 118).

3. Whether DEQ approved TR3 expansion of Decker Mine in 2018,
allowing for strip-mining of 23 million tons of coal. (Compl. Y
118¢h); Ans. 118).

a. Whether, in so doing, DEQ refused to analyze how decision
would aggravate climate impacts pursuant to the MEPA
Climate Change Exception. (Compl. § 118(h); Ans. ] 118).

4. Whether in 2017 and 2018, DEQ issued the permit for the
Westmoreland Absaloka Mine and subsequent mine expansion but
in its environmental assessment did not consider how those GHG
emissions would contribute to climate change or adversely impact
Montana’s environment and natural resources.

5. Whether, in 2020, DEQ approved revision to Spring Creek Mine,
allowing for recovery of additional 72 million tons of coal. (Compl.
9 118(i); Ans. §118).

a. Whether, in August 2019, DEQ refused to analyze impacts
on the social cost of carbon and economic impacts from
climate change in its draft EIS for the Spring Creek Mine
expansion pursuant to the MEPA Climate Change

Exception. (Compl. § 118(i); Ans. 7 118).
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6. Whether DEQ authorizes operation of Colstrip Steam Electric
Station. (Compl. { 118(j); Ans. J118).

a. Whether the Colstrip Steam Electric Station produced 13.2
mmt of COze, 38,015 metric tons methane, and 65,919
metric tons nitrous oxide in 2018. (Compl. § 118(j); Ans. §
[18).

7. Whether DEQ issued an air quality permit to Bull Mountain Mine
in January 2016, authorizing Bull Mountain Mine to produce 15
million tons of coal during any rolling 12-month period. (Compl.
118(k); Ans.  118).

a. Whether, in so doing, DEQ refused to analyze how decision
would aggravate climate impacts pursuant to MEPA Climate
Change Exception. (Compl. § 118(k); Ans. § 118).

8. Whether DEQ issued a certificate of compliance for Keystone XL
Pipeline in March 2012, authorizing construction, operation,
maintenance of the Montana portion of the pipeline. (Compl. q
118(1); Ans. § 118).

9. Whether DEQ issued permits, licenses, and leases for the
construction, operation, and maintenance of the Keystone XL
Pipeline project in Montana. (Compl. § 118(mn); Ans. § 118).

a. Whether, in so doing, DEQ refused to analyze or disclose

how decision would aggravate climate impacts pursuant to
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the MEPA Climate Change Exception. (Compl. § 118(m);
Ans. § 118).

10. Whether in May 2022, DEQ issued its Final EIS for Rosebud Mine
Area B AMS, in Colstrip, but in its environmental assessment, did
not consider how GHG emissions would contribute to climate
change or adversely impact Montana’s environment and natural
resources.

ii. DNRC:

1. Whether DNRC, with Land Board approval, leased public land for
the easement for the operation of the Keystone XL Pipeline in
Montana, as well as land use license for the construction right-of-
way and other activities on state lands and waterways relating to the
pipeline. (Compl. § 118(l); Ans. § 118).

2, Whether DNRC issued permits, licenses, and leases for the
construction, operation, and maintenance of the Keystone XL
Pipeline project in Montana. (Compl. § 118(m); Ans.  118).

a. Whether, in so doing, DNRC refused to analyze or disclose
how decision would aggravate climate impacts pursuant to
the MEPA Climate Change Exception. (Compl. § 118(m);
Ans. J 118).
iii. PSC:
1. Whether, in June 2017, PSC significantly cut utility contract lengths

and rates for NorthWestern Energy. (Compl. € 118(b); Ans. § 118).
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a. Whether, in so doing, PSC was found to have violated solar
companies’ due process rights by making decisions based on
bias and policy preferences. (Compl. § 118(b); Ans. ] 118).
iv. Governor:

1. Whether on July 8, 2021, Governor Gianforte withdrew Montana
from the U.S. Climate Alliance, a nonpartisan group committed to
achieving the Paris Agreement goals, without considering how
failing to achieve a significant reduction in GHG emissions would
contribute to climate change or adversely impact Montana’s
environment and natural resources.

2. Whether the Governor continues to prioritize fossil fuel projects
over renewable energy projects.

b. Whether Defendants continue to finance, incentivize, and subsidize fossil fuel
infrastructure and energy and transportation systems. (Compl. ] 118(s); Ans. §
118).

i. Whether, in so doing, Defendants are refusing to hamess Montana’s
potential for wind energy. (Compl. 7 118(s); Ans. § 118).

c. Whether Defendants continue to aggressively pursue expansion of the fossil fuel
industry in Montana, particularly the expansion of coal and mining development,
as well as oil and gas development. (Compl. 7 118(t); Ans. ] 118).

d. Whether Defendants continue to “safeguard existing economic and energy assets”
by authorizing Montana fossil fuel extraction, production, consumption,

transportation, and exportation. (Compl. § 118(w); Ans. § 118).
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155.  Whether Defendants demonstrated a clear pattern and practice of granting permits
for new fossil fuel projects and renewing permits to allow already built fossil fuel projects to
continue to operate in Montana in defiance of the overwhelming weight of scientific consensus
that such action threaten the health and safety of Montana’s citizens and their individual rights to
enjoy a clean and healthful environment.

156. Whether since at least 2011, there is not a single instance where Defendant agencies
have denied a permit to a fossil fuel company in Montana.

157. Whether Montana’s annual, historical, and cumulative GHG emissions are a result
of actions taken pursuant to and in furtherance of the State Energy Policy. (Compl. § 142; Ans. §
142).

158.  Whether Defendants have been a substantial factor in controlling the composition
of Montana’s energy system since at least 1993, in large part through energy policies and
permitting.

159.  Whether there been a long-standing practice by the State of Montana to promote
fossil fuels as the predominant energy source in the State.

160, Whether the 2011 amendments to MEPA and the State Energy Policy are a clear
directive from the legislature to state agencies that fossil fuels were to remain a central and
dominant part of Montana’s energy sector and that no fossil fuel projects should be delayed or
blocked because of their impact on climate change, which could no longer be considered.

161.  Whether the 2011 amendments to MEPA and the State Energy Policy are a
substantial factor in controlling the composition of Montana’s energy system.

162. Whether Defendants have a long-standing track record of working closely with the

fossil fuel industry to support fossil fuel extraction, transport, and burning.

111



163. Whether Defendants actions demonstrate that, notwithstanding the incontrovertible
evidence of the climate crisis and its impacts in Montana, Defendants will continue to promote the
increasing development and utilization of fossil fuels, while turning a blind eye to the
consequences for climate change, Montana’s environment, Montana’s residents, and these
Plaintiffs. | !

164.  Whether the State of Montana continues to approve projects that are responsible for
significant quantities of GHG emissions, thus exacerbating the already severe climate crisis and
causing further harms to Montana’s environment and its citizens, especially its youth.

165. Whether Montana still has a State Energy Policy, notwithstanding the repeal of §
90-4-1001, MCA.

166.  Whether the legislature could adopt the same State Energy Policy that was codified
in § 90-4-1001, MCA, in the future.

167. Whether the repeal of § 90-4-1001, MCA, will not alter how Defendants are
currently implementing their discretionary authorities to license, permit, and authorize fossil fuel
activities.

168. Whether as a result of the repeal of § 90-4-1001, MCA, Montana still has a State
Energy Policy that includes Defendants’ long-standing and systemic promotion of fossil fuel
activities.

169. Whether Defendants continue to implement Montana’s State Energy Policy to
prioritize the increasing utilization, exploration, and development of Montana’s fossil fuels, even

following the repeal of § 90-4-1001 MCA.
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170. Whether Montana’s State Energy Policy, and the actions taken pursuant to and in
furtherance of the Policy, is responsible for a significant and dangerous quantity of GHG
emissions. (Compl. ¥ 142; Ans. { 142).

a. Whether such GHG emissions have contributed to dangerous climate change.
(Compl. | 142; Ans. § 142).

171, Whether the actions taken pursuant to and in furtherance of Montana’s State Energy
Policy cause emissions of dangerous and substantial levels of GHG pollution into the atmosphere
within Montana and outside its borders. (Compl. § 116; Ans. ] 116).

a. Whether such GHG emissions contribute to climate destabilization. (Compl. ¥ 116;
Ans, § 116).

172. Whether Montana’s State Energy Policy endangers children. (Compl. § 117; Ans.
q117).

173. Whether Defendants have taken and continue to take aggregate affirmative actions
to authorize, permit, and encourage fossil fuel extraction, transportation, and combustion. (Compl.
9 105; Ans. § 105).

a. Whether such aggregate actions result in dangerous levels of GHG emissions.
(Compl. § 105; Ans. ] 105).

b. Whether the GHG emissions resulting from Defendants’ aggregate actions
contribute to climate destabilization. (Compl. § 105; Ans. § 105).

174.  Whether Defendants® affirmative actions have degraded and depleted Montana’s
environment. (Compl. § 105; Ans. ] 105).

175.  Whether Defendants® affirmative actions are causing substantial impairment to

Montana’s Public Trust Resources. (Compl. § 105; Ans. { 105).
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176.  Whether Defendants” and are causing substantial harm to Plaintiffs. (Compl. § 105;
Ans, ] 105); (Compl. | 4; Ans. [ 4).

177.  Whether Defendants continue to authorize energy from fossil fuels as opposed to
renewables, (Compl. 1 133; Ans.  133).

178.  Whether Montana’s land contains a significant quantity of fossil fuels yet to be
extracted. (Compl. 7 139; Ans. ] 139).

a. Whether Defendants will seek to extract such fossil fuels. (Compl. { 139; Ans.
139).

179.  Whether Defendants will continue to permit, promote, authorize, and encourage
fossil fuel use and production in Montana. (Compl. § 139; Ans. 7 139).

180. Whether it is highly likely that Defendants’ aggregate acts will continue. (Compl.
9 120; Ans. ] 120).

181.  Whether Defendants continue to finance, incentivize, and subsidize fossil fuel
infrastructure and energy and transportation systems. (Compl. § 118(s); Ans. § 118).

182.  Whether Defendants are refusing to harness Montana’s potential for wind energy.
(Compl. § 118(s); Ans. ] 118).

183,  Whether Defendants continue to aggressively pursue expansion of the fossi] fuel
industry in Montana, particularly the expansion of coal and mining development, as well as oil and
gas development. (Compl. § 118(t); Ans. ] 118).

184.  Whether Defendants continue to “safeguard existing economic and energy assets”
by authorizing Montana fossil fuel extraction, production, consumption, transportation, and

exportation. (Compl. T 118(w); Ans. J118).
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185. Whether the theory of “perfect substitution” or “leakage” under which it is assumed
that limiting production of fossil fuels in one place will never limit consumption or affect emissions
because another source somewhere else will always step in to substitute for the missing production
is false and contrary to basic supply and demand economic principles. (Compl.  209; Ans. 1 209).

Defendants’ Issues of Fact:

1. Whether Plaintiffs suffered concrete, particularized, and actual or imminent injuries
that are sufficiently distinct from the injury to the general public as a result of climate change.

2. Whether Plaintiffs’ alleged injuries are fairly traceable to Defendants’ actions taken
pursuant to Sections 90-4-1001 and 75-1-201(2)(a), MCA.

3. Whether Plaintiffs’ alleged injuries are likely to be redressed by the Court granting
Plaintiffs’ remaining requests for relief.

4. Whether a decision from this Court holding that the emission of greenhouse gases
is a violation of the Montana Constitution would lead to absurd results.

5. Whether Plaintiffs have failed to join all necessary parties to this lawsuit.

6. Whether, to the extent Plaintiffs challenge any specific action taken by Defendants,
Plaintiffs have failed to exhaust the administrative remedies necessary to sustain any such claim.

7. Whether Plaintiffs’ claims premised on their challenge to Section 90-4-1001, MCA
fail on the merits.

8. Whether Plaintiffs’ claims premised on their challenge to Section 75-1-201(2) fail
on the merits.

ISSUES OF LAW

The following issues of law, and no others, remain to be litigated upon the trial:

115



Plaintiffs’ Issues of Law:

1.

Whether, as a matter of law, Plaintiffs have presented specific facts sufficient to

establish standing.

2.

a. Whether, as a matter of law, Plaintiffs are experiencing concrete and particularized

past, present, or threatened future injuries sufficient to confer standing.

. Whether, as a matter of law, Plaintiffs” concrete and particularized injuries are

fairly traceable to Defendants’ conduct.

. Whether, as a matter of law, Plaintiffs’ injuries can be alleviated with a favorable

ruling from this Court.

Whether, as a matter of law, prudential standing considerations weigh in favor of

granting Plaintiffs’ requested relief.

3.

Whether, as a matter of law the formerly codified Montana State Energy Policy (§

90-4-1001, MCA, repealed, 2023 Laws of Mont., Ch. 73, Sec. 1 (eff. March 16, 2023)), and now

de facto State Energy Policy, and Defendants’ systemic and ongoing aggregate policies, practices,

and acts to permit, license, and authorize fossil fuel activities, violate the Montana Constitution.

a. Whether, as a matter of law, Defendants continue to perpetuate a State Energy

Policy and implement aggregate actions which affirmatively authorize fossil fuel

production, consumption, and combustion thereunder.

. Whether, as a matter of law, the formerly codified Montana State Energy Policy (§

90-4-1001, MCA), now de facto State Energy Policy, and Defendants’ systemic
and ongoing aggregate policies, practices, and acts to permit, license, and authorize
fossil fuel activities, violate Plaintiffs’ right to a clean and healthful environment

under Mont. Const. Art. II, Sec. 3, 15, 17; Art. IX,, Sec. 1.
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iii.

iv,

Whether, as a matter of law, the formerly codified Montana State Energy
Policy (§ 90-4-1001, MCA), now de facto State Energy Policy, and
Defendants” systemic and ongoing aggregate policies, practices, and acts
that affirmatively authorize fossil fuel production, consumption, and
combustion, result in dangerous levels of GHGs which are
unconstitutionally depleting and degrading Montana’s environment and
natural resources and contributing to the dangerous destabilization of the
climate system.

Whether, as a matter of law, Plaintiffs’ right to a clean and healthful
environment under Mont. Const. Art. I, Sec. 3, 15, 17 and Art. IX,, Sec. 1
requires a stable climate system capable of sustaining human lives and
liberties,

Whether, as a matter of law, there is a compelling interest that justifies
Defendants’ deprivation of Plaintiffs’ ﬁndamental right to a clean and
healthful environment for present and future generations, including a stable
climate system.

Whether, as a matter of law, Defendants’ conduct is narrowly tailored to
effectuate any such interest,

Whether, as a matter of law, the formerly codified Montana State Energy
Policy (§ 90-4-1001, MCA), now de facto State Energy Policy, and
Defendants’ systemic and ongoing aggregate policies, practices, and acts

that affirmatively authorize fossil fuel production, consumption, and
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combustion, can satisfy strict scrutiny review with respect to Plaintiffs’

right to a clean and healthful environment.

c. Whether, as a matter of law, the formerly codified Montana State Energy Policy (§

90-4-1001, MCA), now de facto State Energy Policy, and Defendants’ systemic

and ongoing aggregate policies, practices, and acts that affirmatively authorize

fossil fuel production, consumption, and combustion, violate Plaintiffs’ rights to

seek safety, health, and happiness under Mont. Const. Art. II, Sec. 3, 15, 17 and

Art. IX, Sec. 1,

ii.

fii.

iv.

Whether, as a matter of law, Defendants’ past and ongoing aggregate
policies, practices, and acts deprive Plaintiffs of their rights under Article
I1, Section 3.

Whether, as a matter of law, Defendants’ past and ongoing aggregate
policies, practices, and acts deprive Plaintiffs of their rights under Article
11, Section 17.

Whether, as a matter of law, there is an interest, compelling or otherwise,
that justifies Defendants’ deprivation of Plaintiffs’ fundamental rights to
due process and to seek safety, health, and happiness in all lawful ways.
Whether, as a matter of law, Defendants’ conduct is narrowly tailored to
effectuate any such interest.

Whether, as a matter of law, the formerly codified Montana State Energy
Policy (§ 90-4-1001, MCA), now de facto State Energy Policy, and
Defendants’ systemic and ongoing aggregate policies, practices, and acts

that affirmatively authorize fossil fuel production, consumption, and
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combustion, can satisfy strict scrutiny review with respect to Plaintiffs’
rights to due process and to seek safety, health, and happiness in all lawful

ways.

d. Whether, as a matter of law, the formerly codified Montana State Energy Policy (§

90-4-1001, MCA), now de facto State Energy Policy, and Defendants’ systemic

and ongoing aggregate policies, practices, and acts that affirmatively authorize

fossil fuel production, consumption, and combustion, violate Plaintiffs’ rights to

equal dignity and equal protection under Mont. Const. Art. I1, Sec. 4, 15.

i

it.

iii.

iv,

Whether, as a matter of law, children hold the same constitutional rights as
adults.

Whether, as a matter of law, the immutable characteristics of children place
Plaintiffs in a protected class in need of extraordinary protection to uphold
basic principles of equal protection.

Whether, as a matter of law, the formerly codified Montana State Energy
Policy (§ 90-4-1001, MCA), now de facto State Energy Policy, and
Defendants’ systemic and ongoing aggregate policies, practices, and acts
that affirmatively authorize fossil fuel production, consumption, and
combustion, discriminate against Plaintiffs in the exercise of their
fundamental and inalienable constitutional rights to a clean and healthful
cnvironment; safety, health, and happiness; individual dignity; and Public
Trust Resources.

Whether, as a matter of law, the formerly codified Montana State Energy

Policy (§ 90-4-1001, MCA), now de facto State Energy Policy, and
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Defendants’ systemic and ongoing aggregate policies, practices, and acts
that affirmatively authorize fossil fuel production, consumption, and
combustion, discriminate against Plaintiffs as members of a protected class
and with respect to their enjoyment of fundamental rights guaranteed by
Montana’s Constitution.

v. Whether, as a matter of law, there is a compelling interest that justifies
Defendants’ discrimination against Plaintiffs as members of the protected
class of children.

vi. Whether, as a matter of law, there is an interest, compelling or otherwise,
that justifies Defendants’ discrimination against Plaintiffs with respect to
their enjoyment of fundamental rights guaranteed by Montana’s
Constitution.

vii. Whether, as a matter of law, Defendants’ conduct is narrowly tailored to
effectuate any such interests.

viii. Whether, as a matter of law, the formerly codified Montana State Energy
Policy (§ 90-4-1001, MCA), now de facto State Energy Policy, and
Defendants’ systemic and ongoing aggregate policies, practices, and acts
that affirmatively authorize fossil fuel production, consumption, and
combustion, can satisfy strict scrutiny review with respect to Plaintiffs’
status as a protected class and with respect to Plaintiffs’ enjoyment of
fundamental rights.

€. Whether, as a matter of law, the formerly codified Montana State Energy Policy (§

90-4-1001, MCA), now de facto State Energy Policy, and Defendants’ systemic
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and ongoing aggregate policies, practices, and acts that affirmatively authorize

fossil fuel production, consumption, and combustion, violate Defendants’

obligations under the Public Trust Doctrine to protect Montana’s clean and

healthful environment and Public Trust Resources for present and future

generations.

ii.

iii.

iv.

vi.

Whether, as a matter of law, present and future generations are equally
protected classes of beneficiaries under Montana’s Public Trust Doctrine.
Whether, as a matter of law, present and future generations are equally
protected classes of beneficiaries under Montana’s Constitution.

Whether, as a matter of law, the rights of the public and future generations
as beneficiaries under the Public Trust Doctrine are an attribute of
sovereignty that predate Montana’s Constitution, are secured by Montana’s
Constitution, and cannot be abrogated by Defendants.

Whether, as a matter of law, Montana’s Public Trust Doctrine extends to,
and protects, the atmosphere in Montana as a Public Trust Resource.
Whether, as a matter of law, Montana’s Public Trust Doctrine extends to,
and protects, other essential natural resources that are of vital public concern
to the citizens of Montana, including the atmosphere (air), fish and wildlife,
wetlands, public lands, submerged lands, and the banks of waters to the
high-water mark.

Whether, as a matter of law, Public Trust rights secured by Montana’s

Public Trust Doctrine include the rights of present and future generations to
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vii.

viii.

ix.

xi.

access, use, and enjoy the resources protected by the Public Trust Doctrine,
including the atmosphere.

Whether, as a matter of law, the public’s interest in using and accessing
Public Trust Resources includes the rights of navigation, fishing, hunting,
commerce, and recreational uses.

Whether, as a matter of law, the Public Trust Doctrine imposes an
affirmative obligation on Defendants, as trustees, to maintain control,
protect, preserve, and prevent substantial impairment to and waste of Public
Trust Resources for the benefit of all Montanans ~ including Plaintiffs and
future generations of Montanans.

Whether, as a matter of law, Defendants, as trustees, have an obligation to
refrain from acting in a manner that abdicates control over Public Trust
Resources, including the atmosphere.

Whether, as a matter of law, Defendants, as trustees, have an affirmative
duty to administer and manage Public Trust Resources, including the
atmosphere, with loyalty to and in the interest of trust beneficiaries — all
present and future generations of Montanans, including Plaintiffs.
Whether, as a matter of law, Defendants, as trustees, have a duty of
impartiality prohibiting them from favoring one class or generation of trust
beneficiaries over another in the management of Public Trust Resources,

including the atmosphere.
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Xii.

xiii.

Xiv.

Xv.

Whether, as a matter of law, Defendants, as trustees, have a duty of care to
exercise appropriate skill, prudence, and caution in managing Public Trust
Resources, including the atmosphere.

Whether, as a matter of law, the formerly codified Montana State Energy
Policy (§ 90-4-100{, MCA), now de facto State Energy Policy, and
Defendants’ systemic and ongoing aggregate policies, practices, .and acts
that affirmatively authorize fossil fuel production, consumption, and
combustion, has unconstitutionally caused, and continues to cause, the
substantial impairment to, and waste of, Public Trust Resources, including
the atmosphere, waters of Montana, fish and wildlife, and other Public Trust
Resources,

Whether, as a matter of law, the levels of GHGs that Defendants have
authorized to be emitted into the atmosphere have a scientifically
demonstrable effect on Plaintiffs” ability to use, access, enjoy, and navigate
the state’s waters and other Public Trust Resources.

Whether, as a matter of law, through the formerly codified Montana State
Energy Policy (§ 90-4-1001, MCA), now de facto State Energy Policy, and
Defendants® systemic and ongoing aggregate policies, practices, and acts
that affirmatively authorize fossil fuel production, consumption, and
combustion, Defendants have abdicated their control over and alienated
substantial portions and capacities of Montana’s Public Trust Resources,

including the atmosphere.
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4,

xvi. Whether, as a matter of law, Defendants’ duty to protect and improve a
clean and healthful environment in Montana includes the protection and
improvement of the atmosphere (air) and all essential natural Public Trust
Resources for present and future generations under Article IX, Sec. 1(1) of
the Montana Constitution.

Whether, as a matter of law, the Climate Change Exception to MEPA - as carried

out and applied through Defendants® systemic and ongoing aggregate policies, practices, and acts

to permit, license, and authorize fossil fuel activities — violates the Montana Constitution.

a.

Whether, as a matter of law, Defendants continue to apply the Climate Change
Exception to MEPA (§ 75-1-201(2)(a), MCA) and ignore the climate change
impacts when conducting environmental analyses and determining whether to
approve the aggregate actions which affirmatively authorize fossil fuel production,
consumption, and combustion thereunder.,
Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-1-
201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate policies,
practices, and acts to permit, license, and authorize fossil fuel activities which are
evaluated and approved consistent with the Climate Change Exception — violate
Plaintiffs’ right to a clean and healthful environment under Mont. Const. Art. II,
Sec. 3, 15, 17 and Art. IX., Sec. 1.
1. Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate
policies, practices, and acts that affirmatively authorize fossil fuel

production, consumption, and combustion which are evaluated and
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approved consistent with the Climate Change Exception — result in
dangerous levels of GHGs which are unconstitutionally depleting and
degrading Montana’s environment and natural resources and contributing
to the dangerous destabilization of the climate system.

ii. Whether, as a matter of law, Plaintiffs’ right to a clean and heaithful
environment under Mont. Const. Art. II, Sec. 3, 15, 17 and Art. IX., Sec. 1
includes and requires a stable climate system capable of sustaining human
lives and liberties.

iii. Whether, as a matter of law, there is a compelling interest that justifies
Defendants’ deprivation of Plaintiffs’ fundamental right to a clean and
healthful environment for present and future generations, including a stable
climate system.

iv. Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) is narrowly tailored to effectuate any such interest.

v. Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate
policies, practices, and acts that affirmatively authorize fossil fuel
production, consumption, and combustion which are evaluated and
approved consistent with the Climate Change Exception — can satisfy strict
scrutiny review with respect to Plaintiffs’ right to a clean and healthful
environment.

¢. Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-1-

201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate policies,
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practices, and acts to permit, license, and authorize fossil fuel activities which are

evaluated and approved consistent with the Climate Change Exception — violate

Plaintiffs’ rights to seek safety, health, and happiness under Mont. Const. Art. II,

Sec. 3, 15, 17 and Art. IX, Sec. 1.

i.

ii.

iti.

iv.

Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) and Defendants’ past and ongoing aggregate policies,
practices, and acts deprives Plaintiffs of their rights under Article II, Section
3.

Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) and Defendants’ past and ongoing aggregate policies,
practices, and acts deprives Plaintiffs of their rights under Article II, Section
17.

Whether, as a matter of law, there is a compelling interest that justifies the
Climate Change Exception to MEPA (§ 75-1-201(2)(a), MCA) and
Defendants’ deprivation of Plaintiffs’ fundamental rights to due process and
to seek safety, health, and happiness in all lawful ways.

Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) and Defendants’ conduct is narrowly tailored to
effectuate any such interest.

Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate
policies, practices, and acts that affirmatively authorize fossil fuel

production, consumption, and combustion which are evalvuated and
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vi.

approved consistent with the Climate Change Exception — can satisfy strict
scrutiny review with respect to Plaintiffs’ rights to due process and to seek
safety, health, and happiness in all lawful ways.

Whether, as a matter of law, pursuant to the Climate Change Exception to
MEPA (§ 75-1-201(2)(a), MCA), Defendants have failed to disclose the
climate impacts of their state-sponsored projects and state actions including

climate impacts to children’s safety, health, and happiness.

d. Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-1-

201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate policies,

practices, and acts to permit, license, and authorize fossil fuel activities which are

evaluated and approved consistent with the Climate Change Exception — violate

Plaintiffs’ rights to equal dignity and equal protection under Mont. Const. Art. II,

Sec. 4, 135.

i

it

ii.

Whether, as a matter of law, children and youth hold the same constitutional
rights as adults.

Whether, as a matter of law, the immutable characteristics of children and
youth place Plaintiffs in a protected class in need of extraordinary protection
to uphold basic principles of equal protection.

Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate
policies, practices, and acts to permit, license, and authorize fossil fuel
activities which are evaluated and approved consistent with the Climate

Change Exception — discriminates against Plaintiffs in the exercise of their
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iv.

vi.

vii.

viii.

fundamental and inalienable constitutional rights to a clean and healthful
environment; safety, health, and happiness; individual dignity; and Public
Trust Resources.

Whether, as a matter of law, the Climate Change Exception to MEPA ( §
75-1-201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate
policies, practices, and acts to permit, license, and authorize fossil fuel
activities which are evalvated and approved consistent with the Climate
Change Exception — discriminates against Plaintiffs as members of a
protected class and with respect to their enjoyment of fundamental rights
guaranteed by Montana’s Constitution,

Whether, as a matter of law, there is a compelling interest that justifies the
Climate Change Exception to MEPA (§ 75-1-201(2)(a), MCA) and
Defendants’ discrimination against Youth Plaintiffs as members of the
protected class of children.

Whether, as a matter of law, there is a compelling interest that justifies the
Climate Change Exception to MEPA (§ 75-1-201(2)(a), MCA) and
Defendants’ discrimination against Youth Plaintiffs with respect to their
enjoyment of fundamental rights guaranteed by Montana’s Constitution.
Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) and Defendants’ conduct is narrowly tailored to
effectuate any such interests.

Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-

1-201(2)(a), MCA) - and Defendants’ systemic and ongoing aggregate
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€.

policies, practices, and acts to permit, license, and authorize fossil fuel
activities which are evaluated and approved consistent with the Climate
Change Exception — can satisfy sfrict scrutiny review with respect to
Plaintiffs’ status as a protected class and with respect to Plaintiffs’
enjoyment of fundamental rights.
Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-1-
201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate policies,
practices, and acts to permit, license, and authorize fossil fuel activities which are
evaluated and approved consistent with the Climate Change Exception — violate
Defendants’ obligations under the Public Trust Doctrine to protect Montana’s clean
and healthful environment and Public Trust Resources for present and future
generations.
i. Whether, as a matter of law, present and future generations are equally
protected classes of beneficiaries under Montana’s Public Trust Doctrine.
ii. Whether, as a matter of law, present and future generations are equally
protected classes of beneficiaries under Montana’s Constitution.

ili. Whether, as a matter of law, the rights of the public and future generations
as beneficiaries under the Public Trust Doctrine are an attribute of
sovereignty that predate Montana’s Constitution, are secured by Montana’s
Constitution, and cannot be abrogated by Defendants.

iv. Whether, as a matter of law, Montana’s Public Trust Doctrine extends to,

and protects, the atmosphere in Montana as a Public Trust Resource.
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vi.

vii.

viii.

ix.

Whether, as a matter of law, Montana’s Public Trust Doctrine extends to,
and protects, other essential natural resources that are of vital public concern
to the citizens of Montana, including the atmosphere (air), fish and wildlife,
wetlands, public lands, submerged lands, and the banks of waters to the
high-water mark.

Whether, as a matter of law, Public Trust rights secured by Montana’s
Public Trust Doctrine include the rights of present and future generations to
access, use, and enjoy the resources protected by the Doctrine, including the
atmosphere.

Whether, as a matter of law, the public¢’s interest in using and accessing
Public Trust Resources includes the rights of navigation, fishing, hunting,
commerce, and recreational uses.

Whether, as a matter of law, the Public Trust Doctrine imposes an
affirmative obligation on Defendants, as trustees, to maintain control,
protect, preserve, and prevent substantial impairment to and waste of Public
Trust Resources for the benefit of all Montanans — including Plaintiffs and
future generations of Montanans.

Whether, as a matter of law, Defendants, as trustees, have an obligation to
refrain from acting in a manner that abdicates control over Public Trust
Resources, including the atmosphere.

Whether, as a matter of law, Defendants, as trustees, have an affirmative

duty to administer and manage Public Trust Resources, including the

130



xi.

xii.

xiii.

Xiv.

atmosphere, with loyalty to and in the interest of trust beneficiaries — all
present and future generations of Montanans, including Youth Plaintiffs.
Whether, as a matter of law, Defendants, as trustees, have a duty of
impartiality prohibiting them from favoring one class or generation of trust
beneficiaries over another in the management of Public Trust Resources,
including the atmosphere.

Whether, as a matter of law, Defendants, as trustees, have a duty of care to
exercise appropriate skill, prudence, and caution in managing Public Trust
Resources, including the atmosphere.

Whether, as a matter of law the Climate Change Exception to MEPA (§ 75-
1-201(2)(a), MCA) — and Defendants’ systemic and ongoing aggregate
policies, practices, and acts to permit, license, and authorize fossil fuel
activities which are evaluated and approved consistent with the Climate
Change Exception — has unconstitutionally caused, and continues to cause,
the substantial impairment to, and waste of, Public Trust Resources,
including the atmosphere, waters of Montana, fish and wildlife, and other
Public Trust Resources.

Whether, as a matter of law, the levels of GHGs that Defendants have
authorized to be emitted into the atmosphere, and the impacts of which
Defendants have refused to consider or disclose during MEPA analyses
pursuant to the Climate Change Exception to MEPA (§ 75-1-201(2)(a),

MCA) have a scientifically demonstrable effect on Plaintiffs’ ability to use,
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access, enjoy, and navigate the state’s waters and other Public Trust
Resources.

xv. Whether, as a matter of law, through the Climate Change Exceptipn to
MEPA (§ 75-1-201(2)(a), MCA), Defendants have abdicated their control
over and alienated substantial portions and capacities of Montana’s Public
Trust Resources, including the atmosphere.

xvi. Whether, as a matter of law, Defendants’ duty to protect and improve a
clean and healthful environment in Montana includes the protection and
improvement of the atmosphere (air) and all essential natural Public Trust
Resources for present and future generations under Article IX, Sec. 1(1) of
the Montana Constitution.

5. Whether, as a matter of law, the formerly codified Montana State Energy Policy (§
90-4-1001, MCA), is facially unconstitutional.

6. Whether, as a matter of law, Defendants’ now de facto State Energy Policy is
unconstitutional.

7. Whether, as a matter of law, Defendants’ systemic and ongoing aggregate policies,
practices, and acts that affirmatively authorize fossil fuel production, consumption, and
combustion, are unconstitutional.

8. Whether, as a matter of law, the Climate Change Exception to MEPA (§ 75-1-
201(2)(a), MCA) is facially unconstitutional,

9, Whether, as a matter of law, Plaintiffs’ fundamental right to a clean and healthful

environment includes a stable climate system that sustains human lives and liberties.
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10.  Whether, as a matter of law, Plaintiffs’ fundamental right to a clean and healthful
environment is being violated.

11. Whether, as a matter of law, Plaintiffs are entitled to a permanent injunction against
Defendants, their agents, employees, and all persons acting in concert with Defendants, from
subjecting Plaintiffs to a State Energy Policy and to Defendants’ past and ongoing affirmative acts,
policies, and conditions that affirmatively authorize fossil fuel production, consumption, and
combustion.

12. Whether, as a matter of law, Plaintiffs are entitled to a permanent injunction against
Defendants, their agents, employees, and all persons acting in concert with Defendants, from
subjecting Plaintiffs to the Climate Change Exception to MEPA (§ 75-1-201(2)(a), MCA).

13.  Whether, as a matter of law, Plaintiffs are entitled to further or alternative relief as
the Court deems just or equitable.

14, Whether Plaintiffs’ are entitled to the relief sought in their Motions in Limine Nos.
2,3,4,5,6,and 7.

Defendants’ Issues of Law:

1. Whether Plaintiffs’ claims present nonjusticiable questions.
2. Whether Plaintiffs’ claims amount to requests for impermissible advisory opinions.
3. Whether the Court has subject matter jurisdiction to issue declaratory or injunctive

relief with respect to Section 90-4-1001, MCA.

4, Whether Plaintiffs’ claims premised on their challenge to Section 90-4-1001, MCA
have been rendered moot by the repeal of that statute.

5. Whether Section 75-1-201(2) is facially unconstitutional

6. Defendants” Motions in Limine Nos. 1,2, 3,4, 5,6, and 7
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7. Defendants’ Motion for Summary Judgment

8. Defendants’ Motion to Partially Dismiss for Mootness

9. Defendants’ Motion for Stay

10.  Any legal issues that may arise during trial.

DISCOVERY

The Parties designate discovery materials that may be used at trial as follows. The Parties
shall have the right to use discovery responses for impeachment or rebuttal, subject to the Montana
Rules of Evidence, even if not designated. The Parties agree that they need not designate deposition
testimony from witnesses whom they reasonably believe to be available at trial. The Parties shall
have the right to use depositions for impeachment or rebuttal, subject to the Montana Rules of
Evidence, even if not designated. Discovery may be used by the Parties as allowed by the Montana
Rules of Civil Procedure and the Montana Rules of Evidence.

Plaintiffs’ Discovery Materials:

The following discovery materials may be used by Plaintiffs:

1. All discovery listed on Plaintiffs’ Exhibit List.

2. Defendants’ Responses to Plaintiffs’ First Discovery Requests (May 20, 2022).

3. Defendants’ First Supplemental Responses to Plaintiffs' First Discovery Requests
(June 8, 2022).

4. Defendants’ Second Supplemental Responses to Plaintiffs® First Discovery
Requests (July 25, 2022).

5. Defendants’ Third Supplemental Responses to Plaintiffs' First Discovery

Requests (Sept. 21, 2022).
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6.

Defendants’ Fourth Supplemental Responses to Plaintiffs' First Discovery

Requests (September 29, 2022).

7. Defendants’ Fifth Supplemental Responses to Plaintiffs' First Discovery Requests
(January 9, 2023).
8. Defendants’ Responses to Plaintiffs’ Second Discovery Requests to Defendants

(December 2, 2022).

2022).

9.

10.

g
h.

Defendants’ Responses to Plaintiffs’ Third Discovery Requests (December 15,

The depositions of:

Chris Dorrington;

Dave Klemp;

Sonja Nowakowski;

Will Rosquist;

Shawn Thomas;

Judith Curry, PhD;

Terry L. Anderson, Ph.D; and

Debra Sheppard.

Defendants’ Discovery Materials:

Discovery may be used by the parties as allowed by the Montana Rules of Civil Procedure

and the Montana Rules of Evidence. The following discovery has been produced in this action:

2022)

1.

2.

Plaintiffs’ Responses to State’s First Discovery Requests (April 20, 2022)

Plaintiffs’ Supplemental Responses to State’s First Discovery Requests (August 17,
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3. Plaintiffs’ Supplemental Responses to State’s First Discovery Requests (January 9,
2023)

The Parties shall have the right to use depositions for impeachment or rebuttal, subject to
the Montana Rules of Evidence, even if not designated.

ADDITIONAL PRE-TRIAL DISCOVERY

There is no additional discovery contemplated by either party, except:

1. The Parties’ experts reserve the right to supplement their expert reports or rebuttal
reports should actions be taken by the 2023 Montana Legislature that relate to the findings in their
expert or rebuttal reports, or new scientific evidence that relates to the findings in their expert or
rebuttal reports become available,

2. Counsel for Plaintiffs will similarly inform Defendants if new evidence related to
Plaintiffs’ injuries becomes available.

3. The Parties will reasonably accommodate the need to obtain trial perpetuation
testimony of witnesses who are unavailable to attend the trial pursuant to the Montana Rules of
Civil Procedure and the Montana Rules of Evidence.

4. As more fully set forth in Plaintiffs’ Motion in Limine No. 7 concerning resolving
issues regarding authenticity and foundation as to the 150 documents that Defendants have been
reviewing since December 2022, if the Parties cannot reach agreement by the Pre-Trial
Conference, Plaintiffs will take the Rule 30(b)(6) records custodian depositions for the Montana
Department of Environmental Quality, thc Montana Dcpartment of Natural Resources and

Conservation, the Montana Public Service Commission, and the Montana Governor’s office.
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STIPULATIONS

L. The Parties stipulate that the Court has jurisdiction over the Parties to this action,
and that venue is proper in Lewis and Clark County, Montana.

2. The Parties will not solicit expert opinions from witnesses whose opinions have not
been previously disclosed in accordance with the Court’s Scheduling Order or in response to
discovery requests.

3. Witnesses within the subpoena power of the Court should be called live to testify
at trial absent the showing of unavailability.

4. Plaintiffs* expert Dr. Kevin Trenberth may testify remotely at trial through the
Court’s standard method of two-way audio-visual electronic communication. Plaintiffs are
responsible for implementing the requested two-way audio-visual electronic communication for
Dr. Trenberth and the costs associated therewith.

5. The Parties must notify the other parties at the end of a trial day of the witnesses it
intends to call the next day.

DETERMINATION OF LEGAL QUESTIONS IN ADVANCE OF TRIAL

It was agreed that the following legal issues should be determined by the Court in advance
of the trial:

1. Plaintiffs® Motions in Limine Nos. 2, 3, 4, 5, 6, and 7; and

2. Defendants’ Motions in Limine Nos. 1,2,3,4, 5,6, and 7.

The Parties continue to rely upon all arguments and rights asserted in these motions.

Defendants request that the following legal issues be determined by the Court in advance
of the trial:

1. Defendants’ Motion for Summary Judgment.
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2. Defendants® Motion to Partially Dismiss for Mootness.
3. Defendants® Motion to Stay Proceedings.

ADDITIONAL ISSUES

Additional issues to be determined and/or addressed include:

1. Whether closing arguments be presented in person or in writing following trial;
2. Attorney’s fees testimony and/or proof.
3. Time of filing and service of proposed findings of fact and conclusions of law, and

trial briefs.
TRIAL

Plaintiffs estimate that the case will require 10 court days for trial. Defendants contend
that, with the repeal of the State Energy Policy, the case now presents pure legal questions not
requiring a 10-day trial. The case will be tried before the Court without a jury. As the Court stated
in its Order on Plaintiffs’ Unopposed Motion in Limine No. 1 (Doc. 282): “Realistically, it is
estimated that the ten-day bench trial will mean approximately sixty hours of trial time in total, or
six hours of trial time per day.” The Court then granted Plaintiffs’ unopposed request that “the
Court allocate half of the available trial time (thirty hours) to each side for the presentation of their
case in chief, cross of the opposing party’s witnesses, and rebuttal.”

IT IS HEREBY ORDERED that this Pre-Trial Order shall supersede the pleadings and
govern the course of the trial of this cause, unless modified to prevent manifest injustice.

IT IS HEREBY ORDERED that all pleadings herein shall be amended to conform to this
Pre-Trial Order.

DATED this day of April, 2023.
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KATHY SEELEY
District Court Judge

Approved as to form and content.

Attorney for Plaintiffs

Attorney for Defendants
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing was delivered by email to the
following on April 26, 2023:

AUSTIN KNUDSEN

Montana Attorney General
215 North Sanders
P.O. Box 201401
Helena, MT 59620-1401
Phone: 406-444-2026
Fax: 406-444-3549

MICHAEL RUSSELL
THANE JOHNSON

Assistant Attorneys General
215 North Sanders
P.O. Box 201401
Helena, MT 59620-1401
Telephone: (406) 444-2026
michael.russell@mt.gov
thane johnson@mt.gov

EMILY JONES

Special Assistant Attorney General
Jones Law Firm, PLLC
115 N. Broadway, Suite 410
Billings, MT 59101
Phone: 406-384-7990
emily@joneslawmt.com

MARK L. STERMITZ

Crowley Fleck PLLP

305 S. 4th Street E., Suite 100
Missoula, MT 59801

Phone: 406-523-3600
mstermitz@crowleyfleck.com

SELENA Z. SAUER

Crowley Fleck PLLP

1667 Whitefish Stage Road
Kalispell, MT 59901
ssauer@crowleyfleck.com

/s/ Barbara Chillcott
Barbara Chillcott
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=P-I)!)"3552-P- | NorthWestern Energy Montana 2020 i . H |
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' { Operating Permit #0P2946- : Environmental , ! ,
! M2 - ...+ Quality (DEQ) S N B
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- R Quality (DEQ) Lol
{P-00243591-P- | Executive Order No. [1- | Governor Gianforte, ' 2021 P
0024594 2021, Proclaiming a Office of the P P
; Statewide Drought :Govemor | E ! i
. Emergency in the State of | ‘ t | l
- Mantana ' . N I
i P-00°4595—P-|Executwe Order No. 12- Govemor Gianforte, {2021 | i ‘
: 0024597 2021, Declaring a Statewide | Office of the : | i '
| Wildland Fire Emergency to | Govemnor ! | o
_. |ExitinMontana __ | 8 NS S S N UV B PR (RS D
' IP-DO”4598—P- Executive Order Ne, 13- Govemor Gianforte, T.’!O"l i ! | .
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’00"8576 Mmmg LLC, Rosebud Coal
X ‘Mine Area F, Montana Air
R N ‘Quality Permit #1570-09
: | P-0028577-B- |Record of Decision & 2020
10628595 Written Findings for Spring i
: 1Creek Coal Mine, Spring i
Creek Coal, LLC .
" P-0028599-P~ Climate Change Impacts in |US. Global Change ,2014
0029439 the United States: The Third | Research Program
_  National Climate Assessment |
' P-0029440-P- The Economic I Impacl of Patrick M. Barkey, ‘2012 X
! | 0029480 lncreased Production at the | Bureau of Business
! ; Sprmg Creek Mine !
. [ Research, University ! ;
1 H
) ‘P-0029593—P- ' Techmcal Support 2021 J
! '0029640 i Document: Social Cost of Working Groupon |
. ! 1 Carbon, Methane, and i '
! . Nitrous Oxide Interim Greenhouse Gases !
! " Estimates under Executive :
- e 'Q{der 13990 . .
b 'P-0029652-P- [ Final Environmental Impact 12008
! f00304”1 { Statement FES 08-31 for the ;
t , Proposed M-Pit Mine
‘ iExpansion At the Montana
, i Tunnels Mine In Jefferson .
County, Montana _ \
P—0030422—P- Final Envitonmental lmpacl 202] ' i
0030791 Staterment for the Proposed l X
, Amendment 017 to Permit H {
; [ ' No. 00065 for Golden ! | i
. I Sunlight Mine | l
“P-0030792—P— {Natural Gas in Montana. In 2004 ’
0030906 ] Understanding Energy in !
) ! IMontana i
l |P-0030907—P- 'The Social Cost of Carbon, | Nicholas Stem & 202] X !; 1
0030983 !Risk, Distribution, Market  : Joseph E. Stiglitz i \
i Failures: An Alternative , ! :
; Approach. NBER Working 1 (I
R __ Paper Series No. 28472 ] I
! ;P-oosoosw. A Social Cost of Carbon Nicholas Stern etal. 2022 | |
’ \ 0031001 { Consistent with a Net-Zero .
. Clm_lgte Goal ‘ —
! | FP-0031" 532—P- State of the Air 2022 2022 E
. 0031686 :
tP-0032314-P-j | Preventmg Adverse 12019 ;
'0032353  Childhood Experiences Center for Injury |
'(ACEs); Leveraging the Best i !
L ! | Available Evidence |
: |P-0032754-P- 1 The Lancet Countdownon  |Renee N. Salas etal. {2018
! 0032763 |Health and Climate Change:
: Policy Brief for the United
B _ __|states of America "
"P-0032799-P- h)tergenerahonal inequities in| Wim Thiery etal,, 2021 |
0032807 __ _rexposure to climate extremes | Sci .
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| P-0032803-P- | Climate Impact on Lise Van Susteren & 2019 | N Loy
E0032!108 : Psychiatric Diagnostic David A. Pollack ! i i i ‘ , ' i
! Numegclatme _ : } Lo
P-0032854—P- The Impacts of Climate U.S. Global Change 2016 e ’ IR |
10033185 -Change on Human Health in | Research Program ! ' I : i !
! ' the United States: A ! P [
__ ____+Scientific Assessment - L o .
iP-UUZ&Z&ST:’—P— Inventory of U.S. U.S. Environmental 2021 i '
10034327 1Greenhouse Gas Emissions | Protection Agency ' [ S
_tand Sinks: 1990-2019 ‘ ef I A S
T P-0034330-P- Tracing anthropogenic Richard Heede, 2014 ! [ \ ! !
0034342 carbon dioxide and methane | Climatic Change ‘ | ! |
. emissions to fossil fuel and : | i
!centent producers, 1854— ' ! i I
.. 2010 i j S U T
: P-0034343 p- |The supply chain of CO2 Steven ). Daviset 2011 ! | . :
10034348 |emissions al, PNAS 1 ! I R R
]P $034345-P- ' 2020 RLM Specialist Repont !Bureau of Land 2021 | 1 ! ,
10034461 | on Annual Greenhouse Gas  ; Management i ! : i
i ;Emissions and Climate . ! Lo
: , Trends from Coal, Oil, and , i I ! | ; \
‘ Gas Explaration and | bl i
'Development on the Federal | \ ! ! | i
) _'Mineral Estate l B S T S
;P '0034462-P-' Energy: Energy Statistics: Montana 12021 T i . :
J 0034465 1 Energy Source Workbooks | Department of | ! { | '
! Environmenal : | ; |
o Quality (DEQ) ' I L]
'P-0034466-P- | Coal Resources of Montana. |Jay A. Gunderson & 2020 | i
10034452 | In The Geology of Montana. |John Wheaton, ! | |
! Volume 1I: Special Topics Montana Bureau of ! ' I |
' o Mines and Geology | o o
1 P-0034493-P- The Global Carbon Project’s |Robbie Andrew & 2021 i : i : ; '
10034516 __fossil CO2 emissions dataser | Glen Peters : ; i 0 i i }
! P-0034517-P- | Statistical Review of World  {BP 12021 I Py
10034588 Ege_lgy P20 R Y SURN N A SRS S S R S IR
\ P-0034589-P-; [Greenhouse Gas U.S. Environmental 2021 ! )
0034590 ___ | Equivalencies Calculator Protection Agency ' ! I
I P-0034591—P- |Greenhuuse Gas Emissions  {IEA 12021 | i ‘
0034599 _ fromEnergy ' I T T e S
P-0034600-P- iIs.'lonlhly Energy Review, U.S. Erergy 12022 r—-;
10034875 1 April 2022 Information ' i I
: ; Administration | ! o
e e _lEWN) ‘ L N
| P-0034876 Onlme 'Oil and Gas_ Montana Board of 2022 ! ! |
lnformallon System Oil & Gas ! i i
| b Conservation o o _I_ IR T P o
 P-0034877—P- | Annual Review 2030 Boardof Giland 2021 I T T
10034956 ; Gas Conservation of oo i \
N the State of Montana i P
. P-0034957-P- Permilting in Montana: Sonja Nowakowski 2012 : P |
‘0034962 ' Department of Natural & Hope Steckwell, E | I
; 1 Resources and Conservation | Legislative . |
i : Environmental | E
R N _ _iPolicy Office _ 1 - b ] } B R S
P-0034963-P- | Montana Index of Steven Perlmutter & 12018 b 1]
10035246 b Environmental Permits Legislative 1 i ! F
| [ Environmental ! I i |
. . ___{Policy Office i N

11



{Ex. No. Bates No. Description of Document  Author/Agency Year Objection  Form of Objection
. : R 1Source _ : - .. I
| ' 1 Yes \No ' & oz :
| P EE iy 'y 3 E T
I i E' 8 B, = Y v E B
‘ ' : 1z g B'§'2. 8 & § 8.
i f ;2.8 4.8, @ g4 &
! . i moa A P
! +P-0035247-P- | Chapter 7: The Earth’s Piers Forster et al., 2021 I j i
! ,0035378 Energy Budget, Climate Intergovernmenital I . i
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: . Sensitivity. In Climate Change (IPCC) E ' '
| | {Change 2021: The Physical ! ! :
' I I Science Basis. Contribution ‘ o
i i ul' Working Group I to the ) I ! ! .
, . Sixth Assessment Report of { i ‘ \ : :
) i lhe Intergovernmental Panel ‘ | ' ! , ;
. ] 'on Climate Change o . - i _ ! Lo
| P-0035386-P- . -Life Cycle Analysis of ITimothy . Skone et 2016 : : ] ' !
10035591 “Natural Gas Extraction and  !al, U.S. Department ' N
i ‘Pawer Generation of Energy, National J j ] !
! X Energy Technology I I
S R S _ Laboratory . R R
; P-0035593P- | Short-term Energy Outiook | U.S. Energy 2022 P
0035651 ! Information , | ! : :
| : Administration o
N (E1A)_ SR A D . N
. P-0035773-P- DEQ Issues Air Qua]lty Moira Davin, 2021 ; ; i i I
0035774 Permit for Proposed Laurel i Montana ' oo
. Generaling Station in ' Department of i i ! !
Yel]owstune County | Environmental oy
g Quality o]
I P-0035928-P- | Pipeline Profiles: Aurara Canada Energy 2021 i ' P
L 10035933 i Pipeline Regulator ___l_ 1 '
' P-0035934-P-’?1pelme Profiles: Milk River |Canada Enetgy I2(.'!"1 i i ! |
b . loo3sean N Regulator ; b ———
P-0036G90-P- | Coal Mine Guide BNSF 12022 o
. loososs i ' e A A R A
P (036099-P- ; Annual Coal Distribution U.S. Energy 2021 i } ‘ i
0036194 IReport 2020 Information | | ! i
, Administration .
. | Vo @y Lo R B
‘ i P-0036195-P- IAnnuaI Energy Outlock 2022 {U.S. Energy 2022 ! . |
I 0036232 ! Information | ‘ . ‘
. Administration | i 5
i | L jEw i B R
' {P-0036233-P-  Decarbonization and Evolved Energy 2020 H i i i
' 10036330 | Montana—Insights from the |Research I | i |
' ! | Northwest Deep ' | !
' | : Decarbonization Pathways ! ] |
N + |Smdy | I& ‘L, 7;7 1
: i P-OO&GI!BI-—P-!Net-Zeru America: Potential |Erc Larsonetal, 12021 , I I ;
: 0036678 | Pathways, Infrastructure, and : ' b
. L Impacts i ! I A
; P-0036679—P- TWuu]d constraining US fossil {Peter Erickson & 2018 E | ! '
10036692 1 fuel production affect global | Michael Lazarus, P [ Lo
' :CO2 emissions? A case study ; Climatic Change : H ! .
} _of US leasing policy . N e
"1p_0037000-P-" An Tntroduction to Glacier | Antarctic Glaciers. 2020 I I
\—me—. |Q037020 _|Mass Balance erg. LR B
. P-0037032-P- 'Cquuc glacier sensitivity to | Joel Brownetal, '2010 ' : ' :
| 0037039 121st century warming: Spemy | Global and Planetary ! ) |
{ | IGlacler Rocky Mountains,  |Change . | ; !
‘ [USA : N
IP-OOS?MO—P IGlacmloglcal measurements !Adam M. Clarket 12017 i E }
| 0037054 ,and mass balanges from al., Earth System i ! !
' Sperry Glacier, Montana, Science Data J ! | ;
. 'USA, years 2005-2015 __ ; 15 I T
1 P-0037055-P- | |Glacier-derived August | Adam M. Clarket 2015 P
0037071 ! mnoff in northwest Montana |al., Arctic, Antarctic, | : , '
o | o e and Alpine Research b
ir E P-0037099-P- | Glacier Retreat in Glacier Caitlyn Florentine, 2019 | ! ; .
, 10037100 National Park, Montana, U.8. | U.S. Geological ! i ;
’ Geological Survey Fact Sheet | Survey ! . ; i
, . _|2019-3068, ; b
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.._____!response to climate forcing | Planetary Change , 1 i I
P-0037141—P- lngh Mountain Areas. In Regine Hocketal, 2019 ! ; ' ! I .
0037212 'IPCC Special Report onthe  |Intergovernmental | : i j . {
: {Ocean and Cryosphere ina | Panel on Climate | i [
;Change Climate. Change (IPCC) o : I ; | o
.P-0037221-P- Toward mountains without ' M. Huss etal, 2017 | f ; ] ! . i !
10037238 ‘permanent snow and fce Earth's Future | | ; N L
,P-0037260-P- . The Past as Prelude to the " Danicl J, Isaak ctal,, 2012 H , X ] ; '
0037275 | | Future for Understanding | Fisheries o '
let—Century Climate Effects | | ! ! |
] l e l_o_n_Bockv Mountain Trout ' L1 I S T
; P-0037216—P- + Glacier retreat in Glacier CarlH, Keyetal, 2002 | ! ‘
0037331 ‘Natmnal Park, Montana. In \ , )
! i Satellite Image Atlas of ! R
! Glaciers of the World, | ; i 1 |
. Glaciers of North America - i : |
| i Glaciers of the Western X | :
g | United States . N R
t P-0037332-P- | Geomorphic and climatic Kelly R. MacGregor 2011 : : ' ,
10037342 |change over the past 12,900 | et al, Quatemnary ; i !
i 1 ¥T at Swviftcurrent Lake, Research ' I :
f - Glacier National Park, l I X
_Montana, USA ]
i | P-6037343-P- A record of post-glacial David Matthew 2006 bl
10037356 moraine deposition and MacLeod et al., : ol
! |1ephra stratigraphy from Canadian Journal of ; r |
| nOtokoml Lake, Rose Basin, !Earth Sciences ! ; : “ |
i t Glacier National Park, i | o
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—{P-ODSTSST—P— [Glacier recession since the | Chelsea J. Martin. 2019 | ! i i !
0037367 Little ice Age: Implications | Mikle & Danicl B. : | : ' ‘
for water storage ina Rocky |Fagre, Arctic, . l . !
r ' Mountain landscape Antarclic, and : ' | i : )
] Alpine Research ; ! L
[P-0037397-P-' A lacustrine-based Ieffrey § Munroe, 12012 T oo - T
10037412 Neoglacial record for Glacier | Quaternary Science ° ! ' X |
i National Park, Montana, Reviews i .
L. 1USA ! L
'P-0037455—P- Decndal-scale climate drivers Gregory T. Pederson 12004 g ! i !
'0037458 for placial dynamics in etal, Geophysical | J ' I i ,
| ! Glacier National Park, Research Letters ' I E ' f
e quana, USA | i : Y
"~ IP-0037506-P- | Centennial glacicr retreat as | Gerard H. Roc etal 12017 ! t T
0037512 Icategorical evidence of Nature Geoscience ! R
i __ .regional climate change . P A N B
'P-0037513-P-10n the attribution of Gerard H. Roe et al., 2021 T ey
|0037529 iindustrial-era glacier mass | The Cryosphere : ; E : : ;
jloss to anthropogenic climate | | ' : |
_F:hange g - ‘ S S
P-0037534-P | Agassiz Glacier. Glacier U.S. Geological ! | \ . !
10037538 |Nat10nal Park, Montana. Survey ! : ; ! i
1 Repeat photography 1913 — i ! i ‘ !
. 2007 | I |
‘P 0037539-P- Grinnell Glacier, Glacier  |U.S. Geological ! i l |
10037543 ¢ Natianal Park, Montana. Survey | [
. Repeat photography 1910 - , | i ! '
: 2003 f | .
1 P-0037544—P- | Jackson Glacier, Glacier U.S. Geological ' i i :
10037548 {National Park, Montana. Survey ! ) ' !
1 ' Repeat photography 1912 - | ) i
12009 I N N R
’P 0037549-P- | Sperry Glacier. Glacier U.S. Geological b . : ! i
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2015 I ( : H

[ - ol ey ——




Fil. ﬁD._

i m——— 2

_ Direct and Indirect Effects

Bates No. Description of Document | Author/Agency Year Objection . Form of Objection i '
- e e LSeurce U U
g IYes No | & g‘ __5, o . %'F % ;
' i , g -:a' | E i m = e, =B g
1 = g = e £ 93 4
. ~ & 5 § §8'%-.¢6 €| & &
: 2 B, 3= TR 2 &
| < ' ! : [ 1
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0037556 and gasin North America _ ‘al Sefence & 1 [ &+ &1 | 4 b R S
| P-0037601—P- | Fracktracker Alliance, ’chlm'acker 2022 | | ! ! : , ‘
(10037604 ___:Montana Oil & Gas Data___| Alliance N R R U S
" [P-0037612-P-1 'Energy Systems. In: Climate | Thomas Bruckner et 12014 f ! ; I i |
10037699 Change 2014; Mitigation of {al., f I .
! ,Climate Change. \ Intergovernmental | | ' : i ! '
Contribution of Working . Panel on Climate !‘ i | ! ! :
. Group 11l to the Fifth Change (IPCC) ‘ | ! i : .
) Assessment Report of the | ' i ! ! '
'Intergovernmental Panel on ! ' i | ' !
' Climate Change ' : N
| P-0037708-P- | Review of solutions te glabal | Mark Z. Jacobson, 12009 ! j " i
0037733 i warming, air pollution, and  |Energy & I | I '
| | ENEIEY Sectrity Environmental i I 1 . ! i
L Science ' | | I A
'P-0037734-P- | Alow-cost solution to the | Mark Z, Jacobson et | 2015 b IR
'0037767 grid reliabifity problem with xal PNAS ‘ . i ! : : |
_ 100% penetration of i I i l i L ! !
.intermittent wind, water, and * ! ' 1 | : i 1
. solar for all purposes ' | | T R
| P-0037168—P- 100% clean and renewable | Mark Z. Jacobson et 3017 | i f ! . ‘
[0037969 |wind, water, and sunlight  |al, Joule ! poor
] ] (WWS) all-sector energy ! l ! ; !
i roadmaps for 139 countries ‘ ! , I
; l of the world I ! ot
i P-0037970-P- | The United States can keep |Mark Z. Jacobson et ;2017 | ' l ]
| 0037972 j the grid stable at [ow cost al,, PNAS 1 ‘ i
| iwith 100% clean, renewable ! [ !
. ienergy in all sectors despite ' i | ‘
! _ _ iinaccurate claims , i b
"1 P-0037973-P- {Matching demand with Mark Z, Jacobsonet 2018 E f i . |
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'countries within 20 world Energy | i . :
! tregions with 100% ! ‘ : .
. | intermittent wind, water, and : [ ‘ '
;sunlight (WWS) for all . ' X : : :
i purposes T i . oL |___ i
{P-0038103-P- Impacts of Green New Deal | Mark Z. Jacobson et 2019 ' : ; ! ’ !
10038238 renergy plans on grid stability, }al., One Earth ! ! | ; i i
i coss, jobs, health, and ‘ ! | |
L ____leclimate in 143 countries . . | At - [
}P—OO38239—P— Zero air pollution and zero Mark Z. Jacobson et 12022 I ! ! !
;0038332 | carbon from all energy at low |al., Renewable * | l i ! '
i i cost and without blackouts in |Energy : : : ) '
‘  variable weather throughout : | i |
! the U.S. with 100% wind- ! H i i :
. gat_e_r_—solar and storage i : LIS U
P-0038333—P- ,Lazard’s levelized costof ~ {Lazard 12021 A Coor
0038353 'energy analysis — Version H ! ! i i : ' .
i15.0 . i SN NN WO AR N
]P—OOJ 8354-P- | Domestic Policy Review of  |Jim Schlesinger 11978 ; ! ‘ i
|0038500 | Solar Energy: A Respanse P ,
i Memorandum to the } } ; |
| President of the United f E
J States. ' ! ! ! __l
IP-OUSBSO?—P- Thermal controls of Robert Al- .2013 i : f
;0038518 Yellowstone cutthroat trout | Chokhachy etal., i &
) -and invasive fishes under Global Change i | |
‘ climate change Biology ; | : i ‘ .
———— = e ] T T
:P-0038519—P- USGS National Climate Jay Alder, US. 12013 | P
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1 P-0038548-P- i Climate Change and Bark Barbara I. Bentzet 2010 | i !
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! Declaration of Qlivia Olivia Vesovich

: Vesovich in Support of X i
! I Plaintiffs' Response Brief in | |
| | i Opposition to Defendants’ ' l
 Motion for Summary i i

o b |Judgment !

H Declaration of Rikki Held in | Rikki Held, Plaintiff - 2023
| Suppott of Plaintiffs’ '

| Response Brief in Opposition |

Elo Defendants' Motion for ! ,

__. iSummary Judgment ! ! M

SR

[ R

29
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" Declaration of Lauta King in Laum King 2023 |
* Support of Plaintiffs' i i
' Response Brief in Opposition i !
to Defendants' Mation for ; !
. Summary Judgment ¢ Lo _'__ o
I Declaration of Shane Doyle ‘[Shanc Doyle 2023 F 1
in Support of Plaintiffs' h ‘
Response Brief in Opposition ! .
to Defendants’ Motion for ’
Summary Judgment R
Declaration of Badge B. in !Badge B., Plaintiff 2023
Support of Plaintiffs’ !
| 1 Response Brief in Opposition !
, to Defendants' Motion for |
Summary Judgment e
Declaration of Lander Busse Lander Busse, 2023
+in Support of Plaintiffs’ ! Plaintiff
Response Brief in Opposition ,
' to Defendants’ Motion for | '
* Summary Judgment 5 g
Declaration of Sariel [Saricl Sandoval, 2023 "11
i .
t

|
Sandoval in Support of Plaintiff !
Plaintiffs' Response Brief in '
Opposition to Defendants' | i '
Motion for Summary . |
Judgment e _.i 1
Declaration of Kalhryn Grace EKathryn Grace 2023 F
Gibson-Snyder in Support of * Glbson-Snyder
Plaintiffs' Response Brief in |, Plaintiff !
'Opposition to Defendants’ | ! |
) Motion for Summary . i |
I

Judgment i

' _Sonrie Herndndez inn Support | Hemandez, Plaintiff
of Plaintiffs’ Response Brief

in Opposition to Defendants’ !

|
]
|
: U S S R S
Declaration of Taleah Rose | Teleah Rose Sonrie 2023 'r . :
]
t

s '

i
Motion for Summary ' |
Judgment A

|
i
i
|

Declaration of Eva L. in Eval L., .Plaintif 2023 .

Support of Plaintiffs' i !

! Response Brief in Opposition |
t to Defendants' Motion for ! :
H 3

!

_ Summary Judgment o
i Declaration of Kian T. in |KianT., Plaintiff 2023
. Support of Plaintiffs' '
Response Brief in Opposition . :
to Defendants' Motion for ! ;
Summary Judgment ol 1
: ' Declaration of Cathy | Cathy Whitlock 2023 !
Whitlock in Support of : :
Plaintiffs’' Response Briefin ' ‘
Opposition to Defendants' ' ‘
Motion to Partially Dismiss !
for Mootness o
Declaration of Mark Z. -Mark Jacobson 2023 | !
Jacobson in Support of ! i
'Plaintiffs' Response Briefin | !
Opposition to Defendants’ | ]
Motion to Partially Dismiss 1 i
for Mootness .
i

1
"Declaration of Jack A. i.lack A, Stanford 2023
! Stanford in Support of I
‘Plamllffs Response Briefin |
Opposition to Defendants’ |
Motion to Partially Dismiss
for Mootmess i i J I

- U [ - = - - - -

L
]
o

Other
Admitted
Reversed

Refused
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!
i 'Declaration of Steven W. | Steven W. Running 2023
{Running in Support of '
i 1 Plaintiffs' Response Brief in
' Oppeosition to Defendants'
Motion to Partially Dismiss
for Mootness

1

' Declaration of Daniel B, Daniel B. Fagre 2023 !

Fagre in Support of Plaintiffs’ ‘ ! ‘
{ Response Brief in Opposition . i
'to Defendants' Motion to :

1

|

i :

, I ' Partially Dismiss for F

! . _{Moomess X

I ' Declaration of Lori G. Byron |Lori G. Byron 12023

1. P

! ' {in Support of Plaintiffs’ .
i j Response Brief in Opposition '
' ,10 Defendants' Motion to
i j Partially Dismiss for

:Mootness .

e

:Declamtion of Anne Hedges | Anne Hedges .2023
+in Support of Plaintiffs' '
*Response Brief in Opposition : |
‘ 'to Defendants' Motion to
‘ Partially Dismiss for

Mootness

1

' Declaration of Lise Van 'Lise Van Susteren ;2023
j Susteren in Support of ! .

| Plaintiffs' Response Brief in
lOpposition to Defendants' .
| Motion to Partially Dismiss

i __ __ _lfor Mootness

. 1 | Declaration of Peter A. Peter A. Erickson  *2023

. | Erickson in Support of )

i Plaintiffs' Response Brief in

1Opposition to Defendants'

.Motion to Partially Dismiss |
for Mootness !

Richard Barrett Curriculum | Richard Barrett 2022
1 ! _Vitae

e e ——— -

; ,Lori G. Byron Curriculum Lori G. Byron 2022

R e
1

| Robert G. Byron Curriculum | Robert G. Byron 2022
oo MNie T e
! i Daniel B, Fagre Curriculum | Daniel B. Fagre 12022

1 Vitae

R 4 - e T e

'Mark Z. Jacobson Mark Z. Jacobson ;2022
o — | . __ __ Curriculum Vitac i

: : - Peter A. Erickson Curriculum | Peter A. Erickson {2022
! Vitae :

ESteven W. Running Steven W. Running ;2022
__ Cumiculum Vitae

{Jack A. Stanford Curriculum | Jack A. Stanford 2022
{Vitae '

w - — _Comiculum Vitae _ _ :

! "7 'LisaC. Van Susteren, MD | Lisa Van Susteren 2022
]

Mark Haggerty Curriculum | Mark Haggerty 12022
_ 1 Vitae i

Kevin E, Trenberth Kevin E. Trenberth 12022
Curriculum Vitae

| Defendants’ Responses to 2022 ;
, Plaintiffs’ First Discovery | !
v e . 4 . _._._ _'Requests

: «Defendants’ First 12022
Supplemental Responses to

Plaintiffs’ First Discovery
b . - Requests i :
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|
i
L
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O;her
Refused
Admitted
Re‘:erscd

' | Defendants’ Second
 Supplemental Responses to
|Plaintiffs‘ First Discovery

_ _JRequests

|
|
[

i Defendants” Third
! Supplemental Responses to
Plaintiffs' First Discovery
__ _iRequests

2022

PR I

:']_Z);fendants‘ Fourth

i Supplemental Responses to
{ PlaintifTs' First Discovery

| Requests

'2022

" | Defendants’ Fifth
:Supplemental Responses to
‘Plaintiffs' First Discovery
Reguests

{2023

Defendn.ms;ﬁespan-s-es?
Plaintiffs* Second Discovery
. ___ _|Requeststo Defendants

| Plaintiffs’ Third Discovery

1

! ! Defendants’ Responses to
)

: ‘Requests

,Defendants' Answer

Why Climate Change is
_Goodforthe World
| "How Global Warming Can
Be Good For s

“"IMatt Ridley, The

:_§pectat0r

Matt Ridley, Matt
Ridley blog

False Alarm: How Climate
Change Panic Costs Us
Trillions, Hurts the Poor, and
Fails to Fix the Planet
_I(excerpt)

1
O S (i

Bjorn Lomborg

| Nullifying the Climate Null
' Hypothesis

Judith Curry,
WIREs Climate
Change

;ai_nTate Forecast
. \Applications Network
| ) Website

Climate Forecast
Applications
Network (CFAN)

' Prospectus: Scenarios for
future regional impacts of
| climate change: A data-

[ ‘driven, climate dynamics
_.approach _

Climate Forecast
Applications
Network (CFAN)

!
!
!
"
3

; \Psychology stands ready to
"help society respond to
'climate change, APA

_ __ipresident says

| American
i Psychological
Association

2022

{Chairman's Report: 2017

Montana Public
Service Cortmission

i20|8

*Attachment 6 of
Running/Whitlock Expert
Report - Projected Climate

Impacts for Montana

: Counties Plaintiffs are From:
| ! i2050-2074 (RCP4.5, RCP

8.5)

© T T D-000020°D- Ir\:'i-'rﬁc; Findings for Permit
00002 | Renewal, Decker Ceal
|Company Permit C1983007

Department of
Envirenmental
Quality (DEQ) Coal
& Uranium Program

12012

32
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{D-000022-D- 1 Written Findings for Montana 2013 ] f : .
‘000038 Amendment and Mine Plan | Department of ' !
i Revision, {far Amendment 3 | Environmental ! ‘ !
 to its current mining and Quality (DEQ), !
, . !reclamation plan at the Bull | Industrial and ' P
| ; { Mountains Mine No, 1 (SMP | Energy Minerals |
"C1993017) Bureau Coal | I
[ ' Program | 1
o ‘D-000041 | Findings for Permit Renewal | Montana 2010 A
o i~ Decker Coal Company - Department of , I
| West Pits (C1987001C) Environmental | T
.- B Quality (DEQ) . S ;
: {D-000042-D- | Written Findings for Permit | Montana (2016 i ]
' 1000043 ‘Renewal - Western Energy | Department of . ! |
! _Company {C1985003C) Environmental ; | i
I Quality (DEQ) | ‘ |
; jD-000044-D- : Written Findings for Permit | Montana 2017 i X .
i , 000045 -Renewal - Westmoreland Department of ! )
| Savage Corporation Environmental . !
. e __(Cl984002) Quality (DEQ) ; | i
{D-000046-D- | Written Findings for Permit | Montana 12017 | b,
000047 ,Renewal - Western Energy | Department of ‘ : ; X
i Company (C1986003A) i Environmental : 3 !
[ Quality (DEQ) Ll
yD-000048-D- | Written Findings for Permit | Montana 2015 ; . ’
! 000049 ‘Renewal - Westen Energy | Department of oo E
| Company (C1984003B) Environmental } i |
- : Quality (DEQ) Lot
tD-000050-D- | Written Findings (for AM3 to | Montana 2016 '
000068 {its current mining permit at | Department of '
: ‘the Bull Mountains Mine No. | Environmental ! '
: 1 (SMP C1993017)) (Signal | Quality (DEQ) i ;
o ... . Peak Encrgy)
 D-000069-D- | Written Findings (AM4 Montana L2015 i
. |000084 1 Additional 49 Acres Department of ; !
i 'Western Energy Company, | Environmental ;
: [ [Rosebud Coal Mine Area B) | Quality (DEQ) X
! | D-000085-D- Written Findings (Major Montana 2017 -
: ioop1ol |Revision TR3 for WDA2 and | Department of '
, I Expansion of WDA] - Bull | Environmental i
, ! Mountain Coal Mining Inc. | Quality (DEQ) |
i Lo ewssorp T \T T
) 1D-000102-D- :Written Findings Montana ,2012
' 1000116 i{Amendment Application Department of .
' i :00185 Savage Coal Mine- | Environmemtal
' '  Westmoreland Savage Corp.  { Quality {(DEQ)
oo Permit No. C1984002)
! | D-000117-D- |Findings for Permit Renewal |Montana , 2013
. 1000118 - Signal Peak Energy Department of
| {(C1993017) Environmental |
- I S N Quality (DEQ)
D-000121-D- Written Findings (Pearson Montana 2011
; 000197 Creek Amendment, Department of
| Application 00183 Spring Environmental
;Creek Coal Mine - Spring Quality (DEQ) \
1 iCreek Coal Company Permit ;
L N _MNoo012) i
fD-000198-D- ;Findings for Permit Renewal | Montana 2011 ;
1000199 '- Western Energy Company  ; Department of .
i (C1986003D) Environmental |
U Quality (DEQ)___, ;
| D-000200-D- ,Writien Findings for Permit | Montana 2016 i
, 000201 {Renewal - Decker Coal Department of ' I
. ’ ‘Company (C1987001C) Environmental . ;
S SO Quality (DEQ) '
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"D-000202-D- 'Written Findings for Permit | Montana 2018 I ! | [ T,
000203 Renewal - Westmoreland | Department of i ! I ) . ' H
, . Resources, Inc, (C1985005) | Environmental ' ! i ' I | |
S |Quality (DEQ) | I
D-000204-D- | Written Findings: Major Montana 2018 i P
000211 { Revision TR3 for East Department of | I A
| I Decker Coal Mine Environmental ; , ! )
L o .. (C1983007) Quality (DEQ) ‘ R O R S
: D-000212-D- : Written Findings for Permit | Montana 2019 i | I ' \ ' i
000213 Renewal - Spring Creek Coal ; Department of ' ) : ; !
LLC (C1975012) : Environmental Co b 5
T | Quality (DEQ) D A S S N S
ED -000214-D- ; Record of Decision & Montana 2019 ‘ i J | !
1000233 ' Written Findings for Rosebud | Department of ! J ! | | ! . ,
{ !Coal Mine Area F-Western | Environmental A R o
i ' Energy Company Quality (DEQ) , | ! ' '
. . __C2011003F) ‘ i I
{D-000234-D- Record of Decision & Montana 2020 | ! : | i
! 000252 ! Written Findings for Spring | Department of ! P
! Creek Cozl Mine - Spring Environmental | | | |
o 1 ! Creek Coal, LLC (C1979012) | Quality (DEQ) - [
f D-000268-D- | Written Findings for Permit | Montana 2018 [ | | ! '
000269 'Renewal - Signal Peak Department of ' . i .
: -Enetgy. LLC(C1993017) Environmental ! ’ ! '
e Quality (DEQ) i i g
| DXG00276-D- | Written Findings for Permit | Montana 12018 | bt
i 000271 Renewal - Decker Coal Department of i } i ! |
| {Company (C1983007) Environmental ) i
. ' ! Quality (DEQ) ! ! S
""{D-000272-D- | Written Findings for Permit | Montana 2021 ) ‘ ' ‘
{000273 Renewal - Decker Coal Department of . | ! . !
;C ompany (CI198700IC) Environmental * | ! i
N | quaity DEQ) | 4
D-000274-D- aWnllen Fmdmgs Major Montana 2021 l i i [
1000280 | Revision for Rosebud Coal | Department of ' i |
| ‘Mine Area D Westmoreland | Environmental | ; ! \
‘ Rosebud Mining, LLC Quality (DEQ) ! !
; ___ Permit ID¥ C1986003D X oL
" 'DpD0281-D- Written Findings: Major | Montana 2021 ' A
1000287 'Revision for Roscbud Coal  'Departmentof | P
. ' Mine Area A Westmoreland E Environmental P |
! 'Rosebud Mining, LLC 1 Quality (DEQ) | ! | l h
H _ _ | Permit ID# C1986003A ' ; I A
"'D-000288-D-  List of Oil Well and Gas Montana ! P .
]000377 i Well Facilities - Part 1 Department of | I ' :
i i Environmental ! ! )
‘ ] Quality (DEQ) | _: —
{D-000288-D- : Annual Evaluation Report for | U.S. Office of 12021 I ] | i
000325 ithe Regulatory Program Surface Mining | [
: Administered by the Reclamation and ; F ! ! !
' , Department of Environmental | Enforcement ! S
: , Quality — Coal and Opencut el ! ; ; i
! Mimng Bureau of ; ; ; ! !
1 'MONTANA . i SUNLINN SN
D-000326-D- ' CHS Inc. Laurel Refinery, | Montana 2013 : N i
1000443 }Monmna Air Quality Permit | Department of ! | ! ' !
{‘ #13”*1-3q Environmental . ¢ g
. Quality (DEQ) R ;
{D-0060378-D- ’Llst of Qil Well and Gas Montana ! ; ! :
000405 : Well Facilities - Part 2 Department of ! H | :
' Environmental l i ] |
e Quality (DEQY) - o
! {D-000406-D- !Anachmem IB- Montana 2012 o
1000531 | Environmental Specifications | Department of ! !
1‘ for the Keystone XL Project | Environmental ! ; 5
. - . iinMomama | Quality (DEQ) |

34
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D-000532-D- {Findings Necessary for Montana 2012 ! i I H |
1000589 Certification and Department of ' | i ; I . I
' i Determination (Keystone) | Environmental | ! ; i : : f
o e e ____ _|Quality (DEQ) s S
| D-000590-D- 'MAQP and TV issued Montana 2022 ; [ | !
000609 , Department of i ' ; !
l Environmental ; . | !
| Quality (DEQ) S R S S B S
/D-000627-D- Lelter from Governor Office of the 2011 j P W{" LT i
0006”8 Schwe:tz.er to Jim Peterson, | Govemor ! i ! i ' : '
_EIE_S_I(IE[‘II of Senate | [T S S D
iD-000698-D- ' Office of Surface Mining and | Office of Surface 2022 , Pl o i
.000737 . Enforcement, Annual Mining and | ! l
! Evaluation Report for Enforcement, l ! : X
‘Regulatory Program Department of ) i i '
' Administered by Department | Environmental ! ; :
! -of Environmental Quality - | Quality i | , '
H 'Mining Bureau of Montana . B R _ B [ :
:D-000738-D- 'Right of Way Deed, Department of 12013 ! i
| 000742 ' Easement No. D-3674A, Natural Resources  + ;
' Right of Way Application | (DNRC), Governar !
' 'No, 4351A through of Montana : i
: ;Government Lot 6 and Tract | .
| ___ U, Sec. 3, Montana ' i !
"'D-00D743-D- 'Right of Way Deed, Right of Department of 2012 { K ' ' !
000746 Way Application No. 15865 | Natural Resources | i i
through Govemment Lots 5, [(DNRC), Governor ; \ :
L 16,7, 11 and 22, Montana of Montana ' I R A |
i D-004930 [USGS 06030800 Misseuri U.S. Geological X ! :
f ‘River at Fort Benton MT, | Survey I ! o
. +USGS Surface Water Data P b
.. _ _forUSA-Dam I I LY N
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BRIEF DESCRIPTION OF EXHIBIT
OFFERED

DEF 1

Energy Efficiency and Conservation
Block Grant (EECBG) Quarterly
Performance Report, Reporting Period
07/01/2012-09/30/2012 (D-004942-D-
004971)

DEF 2

State Buildings Energy Conservation
Program Report to the Governor,
Department of Environmental Quality,
September 1, 2012 (D-004972-D-
004987)

DEF 3

Alternative Energy Loan Program
Outcomes Report October 2013 (D-
004988-D-004993)

DEF 4

State Buildings Energy Conservation
Program Report to the Governor,
Department of Environmental Quality,
September 1, 2014 (D-005118-D-
005127)

DEF 5

Alternative Energy Loan Program
Outcomes Report October 2014 (D-
004994-D-005000)

DEF 6

Alternative Energy Loan Program
Outcomes Report October 2015 (D-
005001-D-005007)

DEF 7

State Buildings Energy Conservation
Program Report to the Governor,
Department of Environmental Quality,
September 1, 2016 (D-005128-D-
005138)

DEFENDANTS EXHIBIT LIST | 2




DEF 8

Alternative Energy Revolving Loan
Program FY16 Outcomes Report
October 2016 (D-005008-D-005015)

DEF 9

State Energy Program — Montana,
Annual Formula Grant Summary
Template PY2016-SFY 17 (D-005065—
D-005075)

DEF 10

Alternative Energy Revolving Loan
Program Outcomes Report, Fiscal Year
2017 (D-005016-D-005023)

DEF 11

State Energy Program - Montana,
Annual Formula Grant Summary
Template PY2017-SFY 18 (D-005076—
D-005085)

DEF 12

Alternative Energy Revolving Loan
Program QOutcomes Report, Fiscal Year
2018 (D-005024-D-005032)

DEF 13

Montana  Regulatory = Performance
Agreement Beginning Evaluation Year
2019 (July 1, 2018, to June 30, 2019)
Between Montana Department of
Environmental Quality Coal and
Opencut Mining Bureau and The Office
of Surface Mining Reclamation and
Enforcement, Denver Field Division-
Casper Area Office, June 2018 (D-
000679-D-000687)

DEF 14

State Energy Program - Montana,
Annual Formula Grant Summary
Template PY2018-SFY19 (D-005086—
D-005096)

DEF 15

State Buildings Energy Conservation
Program Report to the Governor,
Department of Environmental Quality,
September 1, 2018 (D-005139-D-
005151)
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DEF 16

Alternative Energy Revolving Loan
Program Outcomes Report, Fiscal Year
2019 (D-005033-D-005040)

DEF 17

Montana  Regulatory  Performance
Agreement Beginning Evaluation Year
2020 (July 1, 2019, to June 30, 2020)
Between Montana Department of
Environmental Quality Coal and
Opencut Mining Bureau and The Office
of Surface Mining Reclamation and
Enforcement, Denver Field Division-
Casper Area Office, June 2019 (D-
000659-D-000668)

DEF 18

Alternative Energy Revolving Loan
Program Outcomes Report, Fiscal Year
2020 (D-005041-D-005048)

DEF 19

Montana  Regulatory  Performance
Agreement Beginning Evaluation Year
2021 (July 1, 2020, to June 30, 2021)
Between Montana Department of
Environmental Quality Coal and
Opencut Mining Bureau and The Office
of Surface Mining Reclamation and
Enforcement, Denver Field Division-
Casper Area Office, July 2020 (D-
000669-D-000678)

DEF 20

State Buildings Energy Conservation
Program Report to the Governor,
Department of Environmental Quality,
August 31, 2020 (D-005097-D-
005104)

DEF 21

Montana  Regulatory  Performance
Agreement Beginning Evaluation Year
2022 (July 1, 2021, to June 30, 2022)
Between Montana Department of
Environmental Quality Coal and
Opencut Mining Bureau and The Office
of Surface Mining Reclamation and
Enforcement, Denver Field Division-
Casper Area Office, June 2021 (D-
000688—D-000697)
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DEF 22

Alternative Energy Revolving Loan
Program Outcomes Report, Fiscal Year
2021 (D-005049-D-005056)

DEF 23

Office of Surface Mining Reclamation
and Enforcement Annual Evaluation
Report for the Regulatory Program
Administered by the Department of
Environmental Quality — Mining
Bureau of MONTANA For Evaluation
Year 2022 July 1, 2021 to June 30,
2022, Prepared by the Denver Field
Division, September 2022 (D-000698-
D-000737

DEF 24

State of Montana VW Settlement —
Semiannual Report, Reporting Period
July 1 — December 31, 2021 (D-
004931-D-004934)

DEF 25

State of Montana VW Settlement —
Semiannual Report, Reporting Period
July 1 — June 30, 2022 (D-004935-D-
004941)

DEF 26

Alternative Energy Revolving Loan
Program Outcomes Report, Fiscal Year
2022 (D-005057-D-005064)

DEF 27

State Buildings Energy Conservation
Program Report to the Goveror,
Department of Environmental Quality,
August 31, 2022 (D-005105-D-
005117)

DEF 28

Appendix Table 1 to Terry Anderson
Expert Report

DEF 29

Appendix Figure 1 to Terry Anderson
Expert Report

DEF 30

Plaintiffs’ Responses to State’s First
Discovery Requests (April 20, 2022)

DEFENDANTS EXHIBIT LIST| 5




DEF 31

Plaintiffs’ Supplemental Responses to
State’s  First Discovery Requests
(August 17, 2022)

DEF 32

Plaintiffs’ Supplemental Responses to
State’s First Discovery Requests
(January 9, 2023)

Any non-objectionable  documents
produced by Plaintiffs during discovery

Any non-objectionable documents
produced by Defendants during
discovery

Any non-objectionable exhibit
identified by Plaintiffs

Any non-objectionable exhibit
necessary for rebuttal

Any non-objectionable exhibit
necessary for impeachment

Any non-objectionable  deposition
transcript or deposition exhibit

Any non-objectionable demonstrative
exhibit
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