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Pursuant to MCA §1-6-105, Anne Hedges hereby declares as follows:

1.

I am a fact witness and an expert in the above-entitled action. I am making this declaration in
support of Plaintiffs’ Response Brief in Opposition to Defendants’ Motion for Summary
Judgment. I have personal knowledge of the facts I state herein, except as to those stated on
information and belief, and if called to testify, I would and could testify competently thereto.

I am the Co-Director and Director of Policy and Legislative Affairs at the Montana
Environmental Information Center (“MEIC”). In this role, I direct MEIC’s program work,
including our legislative, regulatory, policy, and legal activities. I have been working at MEIC
since 1993. My work has focused on pollution-related policy issues in Montana, with a primary

empbhasis on climate change, fossil fuels, clean air, clean water, and energy systems.

. I received a B.S. in environmental policy analysis and planning from the University of

California at Davis in 1988 and a Masters of Environmental Law, magna cum laude, from
Vermont Law School in 1993,

As the Director of Policy and Legislative Affairs, I actively work before all three branches of
Montana’s government. I am very familiar with environmental reviews conducted by state
agencies pursuant to the Montana Environmental Policy Act (“MEPA”). Over the course of
my nearly 30 years working with MEIC, I have reviewed hundreds of Environmental
Assessments and Environmental Impact Statements drafted by Montana agencies. I have also
reviewed thousands of permit applications submitted by industry applicants, final permits
issued by state agencies, compliance and enforcement documents, expert reports, and
comments that other organizations and individuals have submitted during the MEPA and

NEPA processes, and other regulatory materials, I have also reviewed hundreds of docket

submissions to the Montana Public Service Commission in regard to MEIC’s work before that



agency. On behalf of MEIC, I closely track most fossil fuel projects, including all proposed
and existing coal-fired power plants, all coal mine proposals and expansions, and many oil and
gas projects including power plants, drilling proposals, and large pipelines. I frequently draft
or supervise the drafting of comments submitted on the proposed projects to the relevant
Montana agency.

5. I have represented MEIC at every regular and special legislative session in Montana since I
started work at MEIC in May 1993, including the current 2023 legislative session. Every
regular legislative session I review and track hundreds of bills that may have an impact on
Montana’s environment or natural resources, and pay particularly close attention to legislation
related to climate, energy, fossil fuels, and the Montana Environmental Policy Act. I have
testified hundreds of times before interim and regular session legislative committees and I
supervise MEIC’s staff testifying before legislative committees. { have worked with legislators
and legislative staff to draft and amend bills. I have worked with legislators to introduce or
amend legislation and I have helped other MEIC staff and environmental lobbyists work to do
the same. I have lobbied the governor and his staff on scores of bills in pursuit of the governor
signing or vetoing a bill. I have a deep understanding of the legislative process as well as the
substantive content and legislative history of environmental laws in Montana, including
MEPA! and Montana’s State Energy Policy.2

6. My work at MEIC—consistent with MEIC’s mission—is focused on protecting and restoring

Montanans’ constitutional right to a clean and healthful environment for this and future

I Mont. Code Ann. § 75-1-101, et seq.
2 Mont. Code Ann. § 90-4-1001, et seq.




10.

generations, which includes ensuring that MEPA and other environmental statutes are
followed.

My Expert Report, which was filed with the Court on September 30, 2022, (Doc. 222), provides
additional information regarding Defendants’ role in energy policy and planning, the State of
Montana’s knowledge about the dangers posed by fossil fuels and climate change, and
Defendants’ longstaﬁding practice of collaborating with the fossil fuel industry to permit fossil
fuel projects, that are resulting in significant greenhouse gas emissions and exacerbating
climate change. More information regarding my professional and educational background can
be found on pages 1 though 3 of my Expert Report.

The Montana legislature is currently in the midst of the 2023 legislative session. As I have
done for the past 30 years, during the 2023 legislative session I am closely monitoring bills
that may have an impact on Montana’s environment or natural resources. Staff at MEIC that I
supervise are helping me track and monitor numerous bills currently pending. before the
legislature. My staff and I are testifying regularly before the 2023 legislature, including before
various committees, on bills that relate to climate, energy, fossil fuels, natural resources, and
other topics.

In December 2022, I became aware of a request by a Montana legislator to amend Montana’s
State Energy Policy, MCA § 90-4-1001, et seq. My immediate reaction was, this is being done
to undermine Held v. State of Montana.

On January 4, 2023, the text of the bill, HB 170, was made available. HB 170 seeks to repeal
MCA § 90-4-1001, State Energy Policy Goal Statements, and MCA § 90-4-1003, Energy
Policy Development Process, in their entirety. Representative Steve Gunderson is the primary

sponsor of HB 170.



11. My staff and I have tracked HB 170 since it was first proposed, and continue to track it.

12. On January 11, 2023, there was a hearing on HB 170 before the House Energy, Technology
and Federal Relations committee. MEIC staff was present at the hearing. At the hearing,
Michael Freeman, the Natural Resources Policy Advisor for Governor Gianforte, testified in
favor of HB 170. Mr. Freeman’s testimony made clear that Governor Gianforte has a state
energy policy, and he’s sees MCA § 90-4-1001 as being in conflict with Governor Gianforte’s
energy policy. As Mr. Freeman stated:

Governor Gianforte’s energy policy is an all-of-the-above a strategy delivering
affordable, reliable energy to Montanans. . . . The proposed legislation [HB 170]
does not conflict with the [Governor’s] energy policy and in fact it helps clarify
Montana’s energy policy. . . . . Repealing this section would have the effect of
treating all these competing technologies equally and fairly.

13. Mr. Freeman’s testimony made clear that even if MCA § 90-4-1001 was repealed, that would
not mean that Montana would be without an energy policy. The primary effect of repealing
MCA § 90-4-1001 would be to maintain the status quo so that the Governor could continue to
set the energy policy that is then implemented by state agencies including the Defendants in
this case. As Mr. Freeman stated:

Repealing these sections referenced in Representative Gunderson’s bill does not
abdicate the state’s role in energy policy. I believe it refocuses and reframes itin a
helpful way that promotes equal treatment of all energy sources. As such, the bill
is in line with the spirit of the red-tape reform efforts the Governor has been leading
14. In response to a question from Representative Sullivan, Mr. Freeman reiterated that:
From the Governor’s perspective we do have an energy policy. It is an all-of-the-
above energy policy to support, to provide an economy that provides affordable and
reliable energy. . . . So I think we do, the Governor absolutely has an energy policy

and it’s, we want to see one that is inclusive of all energy sources and not picking
winners and losers.



15. At the January 11, 2023, hearing on HB 170 before the House Energy, Technology and Federal
Relations committee, Derf Johnson, MEIC Deputy Director, testified in opposttion to HB 170,
at my direction. MEIC opposes the repeal of MCA § 90-4-1001, because as Mr. Johnson put
it in his testimony:

Now more than ever, Montana needs an energy policy for our state and for our state
agencies which promote energy efficiency, conservation, and production and
consumption of energy sources that represent the least social, environmental, and
economic costs and the greatest long-term benefits to Montana citizens, and you
can find that specific language in MCA 90-4-1001 (1)(a). It simply makes no sense
to repeal this sound principle, which has stood for 30 years at this point, especially
now in the face of increasing impacts of climate change that Montana is now
experiencing. This fundamental policy should be achieved by complimentary
policies which, carefully transition Montana away from reliance from fossil fuels
extraction, transport, and combustion, take advantage of Montana’s vast and
untapped capacity for renewable energy, including wind and solar, makes strategic
use of Montana’s existing transmission capacity and commit to the mitigation from
fossil fuel development on communities and workers. Rather than wholesale repeal
of this statute, the State Energy Policy should be amended to incorporate the
policies I just outlined which will guide Montana towards a more sustainable future.

16. Even if MCA § 90-4-1001 is ultimately repealed, that would not prevent the legislature from
adopting the same State Energy Policy in the future, as Representative Gunderson admitted at
the conclusion of the House hearing:

[A]ll I can tell you is I feel that we need to give the Governor a clean slate and if
he so desires, and he may not, if he so desires, he has the ability to input a policy
and if this legislature and the next legislature wants to put that back in the Title 90
then so be it.

17. The repeal of MCA § 90-4-1001 also would not alter how state agencies, including Defendants,
are currently implementing their discretionary authorities to license, permit, and authorize
fossil fuel activities.

18. On January 31, 2023, there was a hearing on HB 170 before the Senate Energy and

Telecommunications committee. Mr. Freeman, the Natural Resources Policy Advisor for



19.

20.

21.

Governor Gianforte, testified at this hearing too and affirmed that regardless of whether MCA
§ 90-4-1001 is repealed or not, there is a state energy policy in Montana.

What is energy policy? In terms of what energy policies are its policies, laws and

regulations, that actually impact energy investment in energy generation,

transmission and distribution in Montana. Gianforte’s policy is an all of the above

energy policy focused on delivering affordable, reliable energy to Montanans.

Governor Gianforte’s approach embraces innovation, entrepreneurial creativity of

the free market system while protecting the environment and the Montana way of

life with a robust and predictable regulatory system.
In response to a question from Senator Pope, Mr. Freeman again affirmed that there is a state
energy policy:

I think we have an in-depth energy policy and ironically enough it’s not in these

sections it’s in our tax policies and environmental policies; how we permit on our

state lands, MEPA, I could go on, we have a very comprehensive energy policy in

the state of Montana.
At the January 31 Senate hearing, Alan Olson, the Executive Director for the Montana
Petroleum Association, testified in favor of HB 170. He testified that he supported Mr.
Freeman’s testimony, and did not have anything else to add. In my experience, when a
representative from the Montana Petroleum Association testifies in favor of a bill, it is because
it is in their best interest to do so.
At the January 31 Senate hearing on HB 170 before the Senate Energy and
Telecommunications committee, lan Lund, MEIC’s Energy Policy Director, testified in
opposition to HB 170, at my direction. Mr. Lund testified that MEIC opposes the repeal of
MCA § 90-4-1001, because, given the dangers of climate change, it is more important than
ever for Montana to have an energy policy that promotes energy efficiency, conservation,

production, and consumption of energy sources that represent the least social, environmental

and economic costs and produce the greatest long-term benefits to Montana citizens.



22.

23.

24,

25.

As of the filing of this declaration, HB 170 has been passed by the full House, and is currently
pending before the Senate.

Regardless of what ultimately happens with HB 170, two things are clear to me.

First, if MCA § 90-4-1001 is ultimately repealed, I believe what Mr. Freeman, Governor
Gianforte’s Natural Resources Policy Advisor, said: Montana will still have a state energy
policy, which is confirmed by the testimony of, Mr. Freeman, referenced above, and by State
agencies long-standing and systemic promotion of fossil fuel activities that I have experienced
during my many years at MEIC and which is detailed in my Expert Report, which was filed
with the Court on September 30, 2022 (Doc. 222).

Second, it is clear to me that the Defendants in this case will continue to implement Montana’s
state energy policy to prioritize the increasing utilization, exploration, and development of
Montana’s fossil fuels, even if MCA § 90-4-1001 is repealed. As I explained in my expert
report, Montana has a long history of permitting and approving fossil fuels projects, including
power plants, oil and gas pipelines, coal mines, and others, that cause dangerous levels of
greenhouse gas emissions. The 2011 amendments to the state energy policy codified
Montana’s practice of promoting fossil fuels in response to growing concerns about climate
change and mounting evidence about the need for Montana to reduce i‘?s greenhouse gas
emission, as I explain in my Expert Report on pages 21-22. I believe Defendants will continue
their longstanding practice to permit and approve fossil fuels projects, including power plants,
oil and gas pipelines, coal mines, and projects long into the future unless Montana’s
Constitution is interpreted by the courts to constrain their authority in doing so. Even if the law
does not explicitly require the promotion of fossil fuels, that is the clear consequence of how

Defendants have implemented, and continue to implement their authority with respect to



authorizing and permitting the use of fossil fuels. Defendants’ policy of permitting fossil fuels

shows no sign of abating.

26. As [ stated in my Expert Report on page 28 (emphasis added):

27.

28.

29

In my opinion, and based on my decades of work trying to protect Montana’s
environment and citizens from the adverse effects of fossil fuel projects,
Defendants have demonstrated a clear pattern and practice of granting permits for
new fossil fuel projects and renewing permits to allow already built fossil fuel
projects to continue to operate in Montana in defiance of the overwhelming weight
of scientific consensus that such action threatens the health and safety of Montana’s
citizens and their individual rights to enjoy a clean and healthful environment. In
fact, in my experience and to the best of my knowledge, there is not a single
example where Defendant agencies have denied an environmental permit to a
fossil fuel company in Montana.
I believe that the reason Governor Gianforte is pushing the repeal of MCA § 90-4-1001 is to
try and undermine this case so that Defendants can continue their conduct without any
constitutional oversight. I do not believe that it will result in less fossil fuel permitting in
Montana.
I have been opposing fossil fuel projects in Montana for 30 years. In my opinion, the only thing
that will fundamentally alter the state’s historic and ongoing energy policy of prioritizing the
development and use of fossil fuels is a court order declaring that policy unconstitutional.
Absent such a court order, I have no doubt that Defendants will continue their long-standing

state energy policy of approving every permit for fossil fuel exploration, extraction, burning,

and transport in Montana.

. In Defendants’ Briefin Support of Motion for Summary Judgment, Defendants claim that state

agencies could consider the actual or potential impacts of projects beyond Montana’s borders
when that review is required by a specific law, rule, regulation, or federal agency. MSJ Brief
at 6, citing MCA § 75-1-201(2)(b)(ii), (iti). Based on my long experience in reviewing and

commenting on MEPA analyses prepared by Defendant agencies, when Defendant agencies



30.

prepare a joint environmental impact statement with federal agencies, the federal agencies are
the only entities that analyze and consider climate impacts, In fact, Defendant agencies have
made clear in separate records of decision from the federal agencies that they have no authority
to analyze or consider climate impacts. On several occasions, MEIC and other organizations
have specifically asked some of the Defendants to consider climate change in their MEPA
analysis for fossil fuel activities, but they have specifically declined to do so because of the
Climate Change Exception to MEPA.
The Montana Department of Environmental Quality’s (“DEQ™) May, 2022 Final
Environmental Impact Statement for Resebud Mine Area B AMS, relevant excerpts attached
as Exhibit 1 to this declaration, is an example of this. MEIC and other groups submitted
comments asking DEQ to consider the impacts of the coal mine on climate change. See pp. D-
27-45; see also pp. D-98-99. In response to our request to consider climate change, DEQ cited
to the Climate Change Exception to MEPA to justify its decision not to evaluate the impacts
of the project on climate change. DEQ explicitly stated:

Under MEPA, DEQ’s analysis may not include a review of actual or potential

impacts beyond Montana’s borders. It may not include actual or potential impacts

that are regional, national, or global in nature such as impacts that may result

from climate change. Section 75-1-201(2)(a), MCA.

D-28; D-99 (emphasis added).

31. As illustrated here, and in other MEPA review documents, Defendant agencies rely explicitly

on MCA § 75-1-201(2)(a) to exclude climate change from their MEPA review. For other

examples of this, see pages 24-29 of my Expert Report. (Doc. 222.)

10



Pursuant to MCA §1-6-105, I declare under penalty of perjury that the foregoing is true and correct.

Executed this 14th day of February, 2023 in Helena, Montana.

Anne Hedges

11
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Final Environmental Impact Statement
Rosebud Mine Area B AM5

Colstrip, Montana App endiCCS

VayF2 022




Appendix D -- Rosebud Mine Area B AM5 Final EIS

Response to Comments

Com-
ment

Document #79-Western Environmental Law Center

Response

79-1

0T
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Defending theWest  wwwsweneeubiwsy

Western Environmental Law Center

November 23, 2020

Montana DEQ

Atin: Jen Lane, MEPA Coordinator

PO Box 200901

Helena, MT 59620-0901
roscbud-ming-area-b-cisi@eroresources.com
Jianc2i@mi gov

Dear Sir/Madame:

Please accept the following comments regarding the DE!S for Western Encrgy
Compmny's {(WECo} AM3 application. These comments are being submitted by the
Western Environmental Information Center (WELC) on behalf of the Montana
Environmental Information Center (MEIC) and the Sierra Club (collectively,
Conservation Groups).

L The Draft Environmental Impact Statement Violates the Montana
Constitution

The Constitution of the Sfate o Montana guarantees the inalienable righl lo a
“clean and healthful environment™ and “human dignity.” Mont. Const. Art, I,

§§ 3. 4. These rights cotail the correlative duty of the Statc to “maintain and
improve a elean and healthful environment in Montana for present and future
gencrations,"” Jd. Art, IX, § 1(1). Accordingly. the State must “protect]] ... the
environmental life support system from degradation and provide adequate
remedics to prevent unreasonable depletion and degradation of natural resources,”
Id § 1(3). DEQ's proposal Lo allow a massive expansion of the Rosebud Mine in
the face of the worsening crisis of climate change violates the Moutana
Constitulion and contradicts DEQ's purported mission {o protect (he environment.

The Conservation Groups have previously explained to DEQ the degree to which
its coal mivning permitting system egregiously violates (he constitutional and

Comment Response 79-1: Comment noted.

May 2022

D-27




Appendix D -- Rosebud Mine Area B AM5 Final EIS

Response to Comments

Response

Com- .
ment Document #79-Western Environmental Law Center
oTS
hnmun fights of w1l Montinans—cespeecially those of ehildren, Those contents are
summtrized below and incorporated by reference hereta.!
79.2 Besed on un overwhelming amount of climute evidence published in recent years,

DEQ must acknowledge the findings ol recent elimate reports, ineluding the
Fowsth Nationo] Clinmite Assessinent of 2018 and those propured by the
Intergovernmental Panel on Clintate Chanpe (1PCC) and 1) 8. Geological Survey
Additionally, information published in January 2019 by O Change [nternational
spevifically highlights the urgent need for federally-mannged Tossil fuels W remain
in the ground in onder lo effectively combal climate chunge. The findings of these
recent und important elimale reports are summorized below.

Fourth National Climate Assessment

Prepared by the [1.5. Global Chunge Research Program und published in 2038, the
Fourth Nutional Climate Assexstent, Volume 11 ("NCA4™) identifies and
evaluaies the risks of climate change that trealen the U.5,, and how o lack off
mitigation and adaptation mensires will result in dire climate consequences for the
U.5. and its 1erritories. This report buslds upon the foundational physical science
set ont in the st volume of NCAY. the 201 7-relensed Clininte Scicnee Speciol
Report, which tnalyzed how climate change i alfecting peological processes
gervss e U, Volune IT focuses on nationul and regionul impicts of human-
induced climale change siuee the Third Natienul Climate Assessment in 2014, as
well.as highlighting the future ol global warming thay will jeopardire human
health, cconomy, and the environment.

The teport aliines that i is no longer reliably true Ut clrrent and fulure climale
conditions will rescmble tle sevent past. Due 1o human activities that produce
greenhouse pus emissions, the amosphede concenlistion of carbon dioxide has
increased wpproximately 0 pervent sinee the beginning of the industriul e in e
199 century. In foet, USGCRP concludes that evidence of unthropogenic climate
climge is stapgering, and that the inpacts af climale change are intensifVing scross

! Comment Letter from WELC 1o Q) (Sept, 26, 2019 (X 7).

P USGCRP, hinpacts, Risks, and Adaplation in the Uniled States: Fourth Natio]
Clinte Assessment, Volumne 11: Report-in-Brief (20157 1.

d w30

Comment Response 79-2; Thank you for your comment. DEQ acts consistently
with Montana's Constitution by “faithfully execut[ing] the laws of Montana.” See
Merlin Meyers Revocable Trust v. Yellowstone County, 2002 MT 201, { 21, 311
Mont. 194, 200. Here, the statute is clear, as are DEQ’s duties thereunder. Under
MEPA, DEQ'’s analysis may not include a review of actual or potential impacts
beyond Montana’s borders. It may not include actual or potential impacts that are
regional, national, or global in nature such as impacts that may result from climate
change. Section 75-1-201(2) (a), MCA. Section 75-1-201(2) (a) provides two
limitations on the impacts that may be contained in an EIS. First, an environmental
review may not include a review of actual or potential impacts that are beyond
Montana’s borders. This limitation is subject to the limited exceptions set forth in
(2)(b). Second an environmental review may not include a review of impacts that
are regional, national, or global in nature. These limitations are clear and
unequivocal. An EIS may not analyze impacts that are beyond Montana’s borders
(subject to the exceptions stated above). Nor may an EIS analyze impacts that are
regional, national, or global in nature. Subsection (1)(b) (iv) (B) provides a general
requirement that an EIS analyze any adverse effects on Montana's environment.
That general requirement is subject to the particular provision precluding an EIS
from reviewing impacts that are regional, national or global in nature. Under
Section 1-2-102, a particular provision controls a general provision that is
inconsistent with it. DEQ is, as always, confined to what the statute provides.

Further, DEQ cannot deny a coal mining permit under Sections 75-1-102(3) and
201(4) (), MCA. A substantive decision on whether to issue or deny a coal mining
permit would be made pursuant to MSUMRA, 82-4-201, MCA, et seq.

In addition, no federal coal is proposed to be mined in the Proposed Action.

May 2022

D-28




Appendix D -- Rosebud Mine Area B AMS Final EIS

Response to Comments

Com-
ment

Document #79-Western Environmental Law Center

Response

79-3

79-4

079

the LS. and its temilories. These impaets are multiplying elimate risks o
Amcricens’ physical, social, und cconomic well-being. ! Climate risks threatening
the U.S. and its territories include: impacts 1o the economy. such as propenty losses
up 1o §1 trillion In coastad propeny destruelion; lass of reliable and afforduble
energy supplies and damaged energy infrastructure; declines in agriculuml
productivity; loss of two billion laber hours unnuully by 2080 due to lanperuture
extremes: reereational and cullural losses of wildlife and ecosyswems such as coral
reets: decreased water quatity und seeurity; diminished snovwpack, sea level rise,
i frequent Nooding; increase in droughts, wildfites, and itvasive species; ol
ris¢ in denths across vulnerable poprlations due o extreme weather events and
heat waves.® To aveid these grive scenurios, Uie public and private sectors must
invest in and implement mitigation actions 10 reduce greenhouse pos emissions, as
well as ndupt ndaptation plans Lo prepare lor future impucets,

These Andings are signiticant in regards to DIXQ moving forward with the ANMS
expansion, sinee m makter e amoant carbon Jioxide produeed from lossi] fucl
extraction and end-source combustion, NCA4 unequivocully states thin we imust
immediniely reduce U.S. preentinse pas emissions DEQ must take into secount
thiis updated climate report. and explicitly acknowledge its findinps. We urpe DEQ
to consider the report’s vonclusions and not mave forvard with the proposed strip-
MINE expansion.

IPCCSR 1.5

In October 2018, (the Intergovernmental Panel on Climate Chonge (“1PCC™)
released u special report on the impacts of plobal wanning, commissivned by the
Paris Agreesnent of 2016. Giobal Warming of 1.5°C, finds greenhiouse gas
enussions produced by human aetivity Liave signilicontiy contribuled 1o glotal
warming since e industrial revolution of the 19" centun | inerensing e rise in
global lemperature by 0.2°C per decade ot presenl,” The sepor Torecasts e state

'id m 26,
! I, at 36-4R,

“1PCC. Global Warming of 1.5°C, An IPCC Specia] Report on the lmpucts of

Global Wamning of 1.5°C Above Pre-Industrin] Levels and Related Global

Greenhouse Gas Emission Pathway s, m the Context of Strenpthening the Global

Respunse o the Threat of Climute Clunge, Sustuinable Developroent, and Yorts
2

Comment Response 79-3: See response to Comment 79-2,

Comment Response 79-4: Opposition to the Proposed Action is noted. See

response to Comment 79-2.

May 2022

D-29




Appendix D -- Rosebud Mine Area B AM5 Final EIS

Response to Comments

Com-
ment

Document #79-Western Environmental Law Center

Response

[1141]

of the elimute at 1.3°C and 2°C, deseribing the devastaling cousequences
continued warming has forour carth—destroying ceosystems, dxsruplm}_. plobul
cconomy, and jeopardizing public health, The report is o stark waming that
de!ayt.d actions to cut greenhouse gas emissions, as well os the implementation of
othet miligation and aduptation measures o elimate chunpe, will be extremely
coxlly,

The ITCC report assessed scientific, wechnieal, and socio-economic literuture to
compare the impacts of global warming at 1.3%C to 2.0°C sbove pre-industrinl
levels of greenhuuse pas emissions, und the resulls are severe, AL 20°C warming,
as comnpured Lo 1.5°C, the following will be even more certain to occur: heavy
precipitution and Nooding: loss of jee sheets in Antarctica and Greealand ttigpering
mulu-meter seu leve mise; heat waves, heat-related mnrh:dll} ard mortality, aml

spread of veetor-bome diseases: species loss and extinetion, including doubling the

number of inseels, plants, and imvencbrates losing over half of tieir peographic
range; inerensed tisks of torest fires and the spread of invasive spectes: inorease in
veeun tlemperiture, acidity, ond deoxygenation; risks to morine biodiversity,
fisheries, and the near extingtion of coral reel coosystems; climate-related Hsks Lo
health, liveliboods. [ood security, und freshwater supply: ond risks 10 cconomic
growth and the inerease of poverty by several huntdred million by 2050.”

Global Warming of 1.5°C concludes that anlhropogenic CO; emissions must
decling approxinalely 43 percent from 2010 levels by 2030 in order o stay within
the rnge of 1.5°C, reuching nel Zero emissions around 2050.% I addition 1o
cutting carbon emissions, the IPCC reports other non-CO; emissions, including
tethune, must be deeply nduced to achieve limiting glebal wanning to 1,59C with
no or limiled oversheot.® To progress in redueing plobal greenhowse pas emissions,
rupid snd trmnsformative changes must be made t our plobal ceonomy,
particularly cierpy infrastructiure, For instance, the TPCC sugpests the complele
phase-out of coal, expluining “Uw use of conl, \\Il]l no o fimited overshiool of

to Endicale Poverty. Sumtuey tor Polivvmakiers w1 SMP-4 {2018) (hereulter
“IPCC ).

A 1PCC m R-14,
Yidoacls,

YId ala

May 2022

B-30




Appendix D -- Rosebud Mine Area B AM5 Final EIS

Response to Comments

Com-
ment

Document #79-Western Environmental Law Center

Response

[=25:]

1.5°C, shows a steep reduction in afl pathways and would be seduced 1o close W
U% (0-290) of cleetricily (high confirdence), 1

In sumuniry, the lower the greenhouse gas emissions in 2050, the less chaltenging
it will be to Hmit global waming o 1.5°C. Far-reaching climate mitigation and
aduptation effarts are needed to both stow the vise in plobal tempemiure os well as
prepare the planet (o elimate change impacts thit are already in place, doe 1o past
und engoing preenhouse gas emissions. The report speeitically notes Ut “the
challenges trom delaved oetions o reduce greenhouse gas cmissions include the
risk of cost escalution, lock-in carbon-cmilting infrastructure, stranded assets, amd
reducend flexibility s futane options in the medium- an Jong-lerm i
confidence)™ " Therefore, colleclive. intemational coopetution on all levels is
needed to Timil global wanning v 1,5°C.

Further, there is strong evidence that even limiling plobal warming to 1.5°C is *not
cansidered “safe” for most nutions. communitics, ceosystems, and seetors.”
Instead, the unrefuled evidence shows tut the naximun safe level of carbon
dionide concentrations in the ntmasphere is 3 parts per million.' Currently,
global carbon dioxide-concentrations are territyingly high: 415 ppm. ™

“fd al 21.

"Il al 24.

" ld. oy 54,

™ Eg.. Hansen et ol.. Yaung Peaple's Burden u 1.

M Miller & Riee, Carbem Diavide Livedy [t Lawdmork at 415 oy, THighest in
Human FHistory, S Toduy (May 13, 2019), available at

hutpefloavwasatoduy.com/story ew shs o720 190571 Melimnte-chimpe-vo-2-
levels-hit-d 1 3-paris-pet-million-human-first/) L8641 7001/,

3
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Carbon dioxide levels at 800,000-year high

Carbon dioxide measurements taken at varying intervals
from an Antarctic ice core:

- 415 ppm |

Soun
i Emergence of
homo sopiens

- i

n

205,100 A0 LK ]
VRArs ag o BN
SOURCE World Drata Centet for Paleoclimatology, Boulder, and NOAA

Palecclimatoelagy Program
USA TODAY

Given this report from the IPCC and its strong evidence of the rise in global
temperature and severity of future climate change impacts, DEQ should deny the
proposed coal mine expansion end instead take steps to ensore that its decisions do
not further exacerbate the climate crisis.

U.S. Geologlcal Survey

The U.S. Geological Survey (USGS), a bureau within the U.S. Department of the
Intetior, released a study in November 2018 that calculates the amount of
greenhiouse gases emitted from fossil fuel extraction and combustion on federal
lands, as well as the sequestration, or absorption of carbon that naturally occurs on
undisturbed public lands, Specifically, from 2004 to 2015, USGS quantified the
antounts of carbon (CO3), methane (CHy), and nitrous oxide (N20) produced from
codl, gas, and oil activitics, as a result of public lands management.

6

Comment Response 79-5: See response to Comment 79-2. Additionally, this is a
state-only project, implementing only state law, and it does not involve any federal

lands.
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Using data collected from 28 states (not inchuling wibal lands) and olfshore Gulf
and Pacilic continental shelves, USGS coneludes that 1,279.0 million metric lons
(MMT) COL 7.6 MMT CO; equivalent Clly, wmd 5.5, MMT COq equivilent N;O
wore released belween 2004 and 20151 During the sume time period. tederal
lands stequestered an uverage of 343 MMT COy, ol which nine states aceoumed for
60) pereent of carbon stomge.!* Therefute; only approximutely 15 pereent of CO;
cmissions resulting (tom fossil fuel estruction and end-use combustion were ofCset
by sequestrtion. Depending on public landsmansgement, lederal lusds can cither
be-anet sink or souree of greenhouwse gas emissions.

Siguificantly, over the 10-vear period of this study, tee report finds emissions from
[ovssil fusels procduced on federnl Jands represent, on averope, 23,7 poreent of
mational emissions for entbon dioxide, 7.3 percemt for methane, ond 1.5 pereent for
nitrous oxide. ' [n 2014, Wyoming, oftshore Gulf ateas, New Mexico, Louisiang,
and Colorudo had the highest CO:emissions (rom [ossil luels produced on federal
lands. CO; emissions attributed Yo federal Tends in Wyoming are 37 percent of the
fotul from federal lands inall states und oflshore ureus combined. ! In stdition, in
2014, methane emissions were lighest [rom tederal lands in Wyoming (28
percent), New Menico (23 pereent), ofTshure Gullarens (20 percent), Colorada (13
pereent), and Utuh (7 percent).™

In short, DLQ st oot oaly acknowledpe this new scientific information, but it
must address the palicy inplications tunt necessanily follow, Releasing additional
carbon dioxide inte the mmosphere infensifics global wamming. and thos the
impacts of climate change.2® DEQ must disclose the seientific conelusions alwut

* Matthew D. Merrill eral. Federol lands greenhouse gus cinissions and
sequestration n the Uniled Stales—FEstimates for 2005-14, (201 8).

“hdou 13,
"I ut 6

w rd

@ 4.

= USGCRP, 30

~1

Comment Response 79-6: See response to Comment 79-2,
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Z:l'lﬁt rising global lemperatures and the need (o keep carbon in the ground i we are (o

avoid the worst effeets of climate distuption.
Oil Change International; Drilling Towards Disaster

In January 2019, Od Change international in collaboamtion watkt unother 17 not-for-
profil organizations published o veporl cailed Lrilling Towands Pisastor: Wiy 2.5,
Qil and as Lxpansion is Incompatible with Climate Linsies ¢ Repor™.2 tn
addition to diseussing why further of nmd gas cxpunsion must be balwed 1o moid
elimate crisis, the Keport discusses the dire need of saying “no™ to additionaf
coal reserve development. Alrcady with nll developed reserves ol coal, gus, oil,
and cement combined. we bove suassed the thresheld of o 30 percent chunee of
only a 1,5°C global temperniun: increase.2? In fuct, we huve surpassed (his
threshold by so muoch that we are now on the doorsiep ol a 66 pereent chanee of a
29C inerease with develaped reserves alone.®™ Approving this proposed coal
expansion at the Rosebud Mine for strip-mining over 100 millivn tons of coal
would only lurther fock us into an unsustuinable and catastrophic climute
Leajectony.

Ta date, the 1.8, s s1ill the world's third-largest eoal praduzeer, behind China and
Indin* Federlly lessed coal is a huge player as “Jajroumd 40% of all (1.8, coal
production comes from federally lonsed land, " Existing U.S. mines alreuwdy
contain far more coal than the 1.8, ean extract under o coal phase-out timeline tha
is comsistent with the [uris Agreement poals® Bosad on both economic efTiciency
atd exquily, the U.S. should phose out coal much fnster than the globeal aversge o

* Kelly Trout and Lonte Stoekman, Driffing Tawarcs Pisaster: Wine .8, Qi and
Gus Expanston Is Incompatible with Climate Linsits, Qil Chonge International
{January 201,

Bl 3

i

Mkl o121,

* g o1 22

% I
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meel responsibilitivs under the Paris pouls.” T be consistent with Powering Pust
Coal Alliunce’s (an dllisnce that inelude 28 national governments) coal mining
phase out of 2030, mon: thun 74 percent of eoul reserves in existing mines need to
remain in the ground.

Altbough U.S. coal mining is currently in decline, il is not heing munaged in # way
that is fust caough for elimate or fair for workers. Again, “{i| tL8. conl production
isphased oul over a lime e consistent with caquitubly meeling the Paris goals, ot
least 70 percent of coal reserves in alteady-producing mines would [need] Lo stay
in the ground, "™ Federl apencies as well as poliey mukers need Lo foens on
uecelernting the phuse out of cau) by 2030 or soener, while ensuring a jist
transitien lvr communitics and workets,

Bused on the overwhelming seientitic consensus tiak we must drastieally reduce
GG emissions as quickly as possible in onder to avoid 4 climule catastrophe,
DEQ should rejeet further iining of ¢coal reserves at the Rosebud Mine,

The seientific evidenee further plainly demonstrtes thot the devastating impicts of
the climate erisis will not spare Montana, but that Mootanans will see dire impacts
lo their health, livelihoods, and 1eereation interests und Qe Montuna™s
enviromnental Ffe support system wil] sulTer coscading harms. The worsening
impacts of climate changy in Monlana will inclede rew and urprecedented
extremie weather, such ns intense Nooding Followed by extreme drought, harm 1o
agriculture from water stress amd extreme weather, and easeading hamms to
ecosystems. The state will also sulter ever-worsening wildtires and water
seareity.? Indeed, Montapans huve alrendy seen the prelude of smoke-filled
summaers—climate change has alrcady Joubled the number of acres bumed across
the Uniled Stres due 1o wildline:™

Sl

.

*Jd. ut 7 {mphasis in orginal).
FURGCRP.NCAL at 136-38,
M Id. ol 146,

2 fd ot 151,

Comment Response 79-7: Opposition to the Proposed Action is noted. See

response to Comment 79-2.
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Increased wildfire activity is expected 10 cause “profound changes” to
ecosystems 3> Climate change is and will contimue o offect Montann's hydrotogy
and it will exacerbate persistent drought in the states.™ Reduced snowpack and
inereased summer temperatures will cause reduced summer flows in streams and
rivers throughout the state and worsen warm scasen drought throughout the state.®
This could have “severe conscquences for human and natural systems,” including
“catastrophic impacts on some nquatie species.™ The trot-streams eulogized by
Nommal MeClean will be dramalizally reduced ® Climate change will also
dramatically change Montana®s forests as we know them, Higher temperaturcs are
likely to cause more of Montana's forests to simply dis and give way to
grasslands.® Mora trees will he killed by forest pests, such as bark beetles and

™ USGCRP, NCA4 Val 1, ar 231.

M N\on. Tnstit. on Ecosystems, Montana Climate Assassment at 140,
*1d a1 130-33.

* rd al 133,

M 1d al 134-35,

3 rd a1 150.
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miere forest will burn, due to lengthened fire scasons (due (o higher
temperdtures).™ Clitmato clunge s going lo lax Montunsns™ pocketbooks os well,
Agriculturl impacts could total over $700 million in lost income and neurly
25,000 Jos1 jobs. ' ‘I hese impacts will e fell most sacutely in Montona’s simail
towns and mral urcas, ' Climate change is further expeeted 10 cost Montunn
hundreds of willions of dellurs spd over 10,000 jobs by iupucting the reercation
industry in the form of reduced Dshing. umting, sight-secing, winter fectemion.
und visils to pationa] parks. 4 Conservatively estimated, the impacts of increased
fire, in the lemm of destroyed Lomes and ever-inereusing ine ninagemend costs
will be billivns ol dollurs,

Drspite the devistunng impacts ol oliftte change. DEQ refuses to broach the wypic
ol al), i selinnce en Montann Code Annolated § 75-1-201¢2%a). This Provision—
which mandates official ignorance of What may be the gravest threal to our slate.
nation, and planct—is blatantly unconstiutionn], The Montana Constilution
enshrines all Monlanans’ findamental constitutional rght to a “clean and healthiul
environment.” Mont. Const. orl. f1, § 3. Further, the constitulion provides: “The
State and cach person shall maintain ond improve o clean and heatthiul
environment in Montang for present and future generations.” i, art. 1X. § (1),
“The legisloture shall provide [or the protection of the covironmental life suppart
system from degrudation and provide adequate remedies W prevent unreasomable
deplction and degradation of nnaral resources.™ Id, art. IX, § 143, The arbitmny
exclusion of harm{ul paltution (rom regulation implicates these rights and
obligations. MEIC v. DEQ, 1999 MT 248, % ), 296 Mont. 207, Y88 P.2d 1236,
This mandates o showing that the stntute is prmrowly wilored to a compelting state
inferest fd § 63; The sate cannot meet this standard, as there is o campelling
interest in williy ipnenunce.

¥l

9 Power & Power, The Impact of Climate Change on Montana’s Agricuftural
Bronomy i iv (2016).

Ui a8,

% Power & Power, The Iipact of Clitale Change on Monlana's Outdoor
Ceonomy ut 57 (Ex. 33).

¥

Comment Response 79-8: Thank you for your comment. See response to

Comment 79-2.
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Comment Response 79-9; See response to Comment 79-2.
oo
The DELS s complete (ailure w assess (he climate impacts of mining and buming
79-9

over 100 million lons of coal violues the fimdamental right (0 a elean and healthiul
and environment, as well a5 the state’s duty W muintain and improve a clean and
healthful environment. The legisluture's mandated ipnomnee in Monumna Code
Annototed § 75-1-201(2%u) plainly violates these rights, as well is the legislatures
duty W provide adequate remedies o prevent degrodation of the environmental lifk
SuppoTL svsten,

On September 9, 2019, the UN 1ligh Commissioner on Human Rights, Michelle
Buchelel, stated:

Clunate change as o renlity tt pow affeels every regson of the world,
The humum impheations ol conently projeeted levels of globul beatiug
are entustrophie. Storms are famg and Gides could submenpe enime
1slund mmiions und enustal cities. Fires mge Unoughs our forests, und the
iee is melting. We ane bumning up eur future - literatly.

The ¢litnule emergeney 15 already driving o shorp increase m plobal
hunger, which nccording 10 FAQ hus increased this vear lor the it
time g decsde. W10 expests climate ehange (o ealse approxmately
250,000 additonal deaths per vear between 2030 sid 2030 - {from
mulowtrition., mataria, diserhoca and heat stress slone o muany talions.
chaotic weather patlurus wnd ofher mingitestations of purenviromsental
emergeney  are  olremdy  reversing  major  development  pmins:
exscerbting conflict, displacement and social tension: humpering
eeogamiv growth: and shaping inerewsingly Tarsh ineguulities,

The world Tus never seen o thieal W human nghts ol ths seope. This
s not o sitwdion Where wny countrny, uny mstiulion, any palics -Inaket
cin stand en the sidelines. The cconomies of all omtivns, he
inestitutinnal, politenl. soeia] snd cultural fabrie of every Stule, ond e
rights of nll your peaple - nnd Juture penerations - will be impacted.

Lexeelleneties,

The window of appurtunity for setion nuy he closng — bt thare is stll
lme to act. We live tmoun er of tremendous inpovaton  More
thoughiful approseches w our wse of matarn? and renew able Tesouroes;
policies which protest and empower marpaalised  commuaties,
weluding vimous soeanl profeelion mitmtives: nid bet sirtepes by

I‘!
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Lusinesses seross it sipply chins can be good Jor the enviromen
and  promote greter humun dignity and rigthis.

This Coenneil hes recogrised that “humon rights obligations, standards
and prineiples have the poteatia! to inform ud strengthen interpational,
iegionul und pational policymaking in the aren of climate clinge.
promoting pelicy eoherence, legitinerey and sustainable omeomes™

We need Lo uct on thit powerful stwemenl. We need strong national
commitments for setion, with zn cmphasis on participaion by
eavironmental bumim rights defenders, indigepous peoples, and civil
socidly groups representing ihe commumities Uit ure most ot nisk - us
well s support ftom business uctors, cilies aml other nctive
skefmolders.

The Seerclary-Geoerul will vonvene o Climute Action Sinit m two
weehs” tune in New York to step up Wic poce of climate nelon by Staies
and the intermationsl. community.

As memtbers of the world's primory intergovernmentsl body for luman
rights, | nsk cach of your States 16 contribute the strongest possible
action Lo prevend eltmate change, and 10 promole the resiliciee and
rights of your people in dealing with envitormmental b,

Lifeetive aclion on elimate requires bringing the socommitied apd
wiconvineed into o shared, just and traly inlernntional offorl, Muman
riphts can lelp gaheanize thal movement Todiy. 5 very uneven mosaio
of envirommentsl and humae rights standards stunds Boetween human
heings utw! envitoninent] Tenn - uod muny hove oo elTective recoumse
for the hunn ey suller,

Dam creouraged by the incressing recopnitivon ol e rght to o bealthy
and sustainable envirownent, i over 100 national and regonal Jaws,
which defines the welationship between e environment snd binan
tights, To cach of us, 3 healthy caviromment is 1o less itmpottant than
i food we v, Thy waler we drink, o the [reedom of thonghl we
chensh; all people, evenywhere, should be able o live in a healihy
environnaent und hwld acconntuble those who stand m (e wiy of
nerhicving it

Mr. Presidet,

o9
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This Cowedl bas o ertical mle w plav, with both exisuop ond
Imovative means {o eontribuie 1o climale petion ‘There are five Koy
puints that T believe should pade o1 scoon en olimate,

Pamt one: Climate ehange nndermines aghts, development and peace.

The Seeretary-General hus noted that over ihe past six deeades. 30% of
civil wirs hove been ke 1o @nvirommental degndation. While thete
are many ciotent exanples of this, | want 0 Jook W he countries of the
Subel region. As the [N Speetal Adviser on the Sohal bas nslad s s
aong the repinns most vidrenible to choate change, with lkemperatwe
increases projected do be 1.5 tines higher than the plobal avenge

Continued development of coal, the diniest ol all fossil fuels, constiteles o gross
and continuing violation of the human rights of everyone in Monlana, and indeed
of everyone in the world. It is s (ugrant violation of Montanons® right to u clean
und healthfu) environment..

As noted ahove, the impaeets of climale change ane wost eruel W the least powerdia,
particularly chilidren, All children, even those williont pre-existing illness, are
copsidered 4 “sensitive populution” 1o the el¥eets of the elimate erisis beenuse their
bodies are 9till developing, " Air pollution poses severe heslth risks for Montns's
youth and is shown to impede their physical development. Montuna™s persistent
drought conditions and record wildfire seasons have doubled respimatoryv-related
emergency room visits, ™ As iHustrated in Figure 17, panel (@) below, Montany, in

+H UN HHunmn Rights, Office of the Hiph Comussioner, Globl Updante it the 42nd
sedsion of the Human Rights Counedl (Sept. 9, 2019, avaifablie at

htips:dfwww ohehr.org/EN/New sEvens/Pages/DispluyNews.asps INews D=24056
&LanglD=E.

¥ U8, Enviromnental Proteetion Agency et al., Wildfire Smake A Guide_for Public
Health Officiots, Montana Department of Envirommentu) Quality (revised Muy
2016),

hitpideqamt.gov/Partuls/ | | Y AidFireUpdates/Documenty/wildlise_moy 20160,

« Phil Druke, Gow. Bulteck Creates Climate Chonge Council, Great Falls Tribune
(Jul, 12019, 1:05 PMY,

hitps: /s wwpreat fulstribune. con/stondne w201 9/07/0 1 montunu-govemor-
ercates-climule-sohutions-council/ |G 1988001 Acid =twiier_GiTribune,

14

Comment Response 79-10: See responses to Comment 79-2.
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particular westemn Montana, already experiences some of the worst wildfire smoke
condtionsin the United States ¥ Unless the climate crisis is addressed, the smoke
conditiontsin Montana will get signifi cantly worse, with much of western Montana
facing the highest risk factor (Figure 17, panel (b)). ®

¥ Jia Coco Lin., et al., Particulate air poilution from wildfires in the Western US
under climate change, 138 Climate Change, 655, 662 (2016).

“ Pane] (a) represents the Fire Smoke Risk Index (“FSRI”) for the Western United
States from 2004-2009 while panel (b) represents the future (2046-2051) FSRI
The FSRY summarizes overall wildfire risk based on dursti on, intensity, and
frequency of smoke waves.

15
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The psvchwlogical lunns from the climate erisis wre acute and clironie anid they
accrue from impacts such s heat waves, drought conditions, wildfires. air
pollution, violent stonns, the loss of wildlife, walching glaviers melt, and the loss
of mmilial and cultural foundations and traditions, Many children experience
psychological impacts and are distressed o day o day conditions, anxious aboug
the elimate erisis, and-we unible 1o allevinle their eoncems, " Children are scutely
aware that the window 10 avoid locking in trevursible efimote change impacts is
closing. As climute disruplion lransfonns communitics, children ure Likely to
experience a feeling that tiey ire losing a place that i imporian o them, which is
u plenomenon called sofastalgia.™ Solustalgia describes the gripping sense of
exislentinl loss when trensured places are irreparably damoged or destroyed os o
result of bumnn carelessness or williul disregand for them, und con case profound
distrurss, !

The psyehological heulth eftects inelude clevated levels of unxicly, depression.
post-raunmitic stress disorder. inereased ingidences of suicide. substance abuse,
socinl disruptions.like inoreased violenee, snd a distressing sense of loss, The
psychological kanns caused by e climate erisis can result in a Lilctime of
hardships for children.

The physiolagicul features of childien moke them dispropoertionately vulteruble 1o
the impacts of the ¢limate crisis and air pollution. Pertraps imost important, their
organs, such s Jungs and bratn, are sl developing, which makes youlh mose
vulnerable to environmentul stresses. pollution, and injuries, Children breathe in
more air per it tine than adults and consume more food and water proportional
to their hody weipht. making them mere suseeptible 10 poltuted or contmninated
air, swuter, or [ood.® The Welnvior of children. which includes spending niore time
recreating outside and having o lnsder time selfregulating, also makes them mere
vulnierable (o excess heal, poor air quality, and other elimate impacts. Chifdhood

* Expert Report of Lise Vau Susteren, Jufiana v. United States, No. 6:15-cv-
MS517-TC. 2-3 (. Or. June 8, 20161,

“id a8

" I o1 Rieiting Glenn Albrecht, Solastalgia's A New Concept in Health and
Tdentity, 3 PAN: Philosophy Aclivisin Nuture 413,

2 Wildfire Smoke A Guide for Puishe Health Officials, supre pote 140,

16
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exposure to clinute disruptions and air pellution can eselt in inpained physical
and eognitive developmert with life-long consequences.

Children are particularly vulnerabic 1o climate clange-retsied diseases. The vast
muorty (approximotely 88%) of curremt siflerers of disvases dug o chmaute
disruption sre children. > Allergies o highly prevaleit among chilidren and
climate disruption exacerbates allergy symploms, including asthig, An increwse in
Uresee symploms can afiee ehildrens physical and psychological heatth by
interfering with sleep, play, school attendance, und petfonmance, Certain culepories
of children ure espectufly vulnenable Lo climale chunge impucts und air pollution,
Tor example. children that have pre-existing medical conditions., us well us children
thut arc veonomically dismbvantaged or from minonty populations, inchiling
mdigenous peoples.

The adverse impacts ol the elinmate crisis o gir pollution on the physical und
wentul hialth of children can result in life-long ehallenges and consequences (see
Figure helow). ™ The elimate erisis s Hiiling ehildren’s potential for development
and inhibiting (heir opporinity to engage in Montana's most impartant institutions
and hentoge, M

* World Health Organization (W10, Quantitative Rish Assessment of the Lifects
ot Climate Chunge on Sclecled Causes of Death. 20305 and 20305, 48 (Simon
Hales, et al., eds., 2014),

™ Susun E, Pacheeo, ¢amstraphic offects ef climare change on children's hualth
start befire beth, The Joumal of Clinteal Divestigalion (dan. 13, 20209,
hitps: A jei orplarticlesviews135003.

* The adverse impaels of ehimnte disroption on children start before they ate bom
and have lifelong impuacts,

17

Comment Response 79-11: The laws and rules that DEQ enacts and enforces are
designed to protect human health and the environment. USEPA has delegated
authority to DEQ to administer and enforce the regulations set forth under the
Clean Air Act. Air quality standards under the Clean Air Act are set to protect the
most sensitive subpopulations, including children. Regarding air quality in Area B
AMSB, air quality modeling was used to determine whether emissions from the
Proposed Project (Alternative 2) would contribute to exceedances of the NAAQS
and/or MAAQS. The potential increases in coal dust and diesel fumes from coal-
mining equipment mentioned in the comment were assessed. Impacts from blasting
and fugitive dust from mining equipment and wind erosion (blowing dust) were
also assessed in addition to the other mining sources discussed above. The EIS
concludes that the Project (for either Alternative 2—Proposed Action or
Alternative 3—Lee Coulee Only) would result in minor, unavoidable, adverse
impacts on air quality, but direct, secondary, and cumulative impacts wouid be
lower than the health based federal and state ambient air quality standards where
applicable. Comparison of the modeling results to the NAAQS and MAAQS isa
routine approach for determining whether an air quality permit will be issued.

See also responses to Comment 79-2.
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Indeed, the Red Cross and Red Crescent recently issued 1 report concluding that
extreme weather from climate change has killed more than 410,000 peaple in the
past ten years.® Climate disusters have further affected 1.7 billion people.%” The
State of Montana clearly knows about this danger and its impact specificolly to
Montana, as detailed in the Moatana Climate Solutions Plan (2020), which
recognized thal “urgent action ... is needed to address the increasing threats and
impacts of climate change ™ Indeed, the Govemnor has explained: ’

Montanans across the date belicve dlimate change is o sipnificant
problem posing risksto the fulure of Montana and to future generations,
For oo long our response to this issue has been- curtailed out of o false

3 International Federation of Red Cross amd Red Crescent Societies, Come Heat or
High Water at 19 (2020), available at hitps//media.ifrc.orgfifrc/world-disaster-
report-2020.

M.

% Montana Climate Solutions Council, Montana Climate Solutions Plan (2020).
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Com-
ment

Document #79-Western Environmental Law Center

Response

79-12

pretemse L dealing with elimate will divide our state along cast-wesl,
nural-urban, and pantisun divides. As the Coungil's work demonsirates,
there is un impressive armay of opportunitics and recomimenditions tust
represent a broad-bused vonsensus and can serve ns o foundation lor
Inpartisn chmate aclion moving forvard thit respands to the many
vaslues Montunans shaore,

There is nn imnediate nnd wrgent oeed Tor the stale to plan tor he fuure
md controm the needs Lo prepure our commumlies and ceonomy,
Already Monmana is three degrees wanner on average than we were just
# lew decsdes nge. Barlier spring nanolls are cawsing Mooding,
impaeting owr wuler ovailobility, and contributing to Lthe nereasing size
ind severity of o wildfire seusons, 2017 sy ow lorgest {ine season
un reeord singe the Big Bum ol 1210, spuming periodie waves of
cvueuutions. curtailing visitation, and prompting twice the incidence of
respinutony-reluted R visits in atfeeted counties,

[3u1 the risks lucing Montsna due o climate chunge are nol just plysical
risks (o our fealth and safery. The state™s businesses and economy lace
o series of ceonemic und tinancial risks ns well. Shitmg enerpy
dempnds und poliey chunges wre prompting o tronsition across our
region amd urownl e world, mpacling the mackels Montaons
traditionally serves. Tnstivitonul and privute investors are inercusingly
signaling e enncem over strunded assels ol coergy eompanies and
Huancial perfonmastee ticd to these ehanpes, In small lowns across the
stale, workers and communities are crught in the erosshairs, lacking the
ceonomic copueily to shift lubor amd copital to emerging opponunities
These tmansitions age also mipreting our state’s Dseal health, whee
deehwes in tnnditiona) revenue strens (lom enetpy produchion and
mereasing eosts ted lo unforescen evenls, ke Ue 2017 N season, s
inpact ot slaie’s core services and proprmns. Planning for climaie
chunge helps us munape these risks and costs tied o transitions, but i
lso olfers insights into how we ean develop counpetitive adventoges
and Toent eeonomie develupment strategics thet put Montuma ot the
forelton of new cherpy an eelnolopy seluttons

In sum, it i3 pluindy unlawtul for DEQ here to refuse o address an issue that the
State recognizes us extremely dangerous nnd harmfid 1o Montona.

[247]

Comment Response 79-12: See responses to Comment 79-2,
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reclamation is supposed to occur “as contemporaneous as practicable”, Furthermore, OSMRE stated that
an operator’s success at contemporaneous reclamation is primarily measured by the operator’s
compliance with its permit and reclamation plan, which is developed under the applicable approved
regulatory program and not by the status of bond release, and whether contemporaneous reclamation is
occurring is primarily measured by the timeliness of the operator’s actions in accordance with permit
terms and commitments, including those made in the operator’s approved reclamation plan. In conclusion,
OSMRE stated that on available information, there is no reason to believe that, as a factual matter, a
violation of contemporaneous reclamation requirements for coal mining operations in Montana, including
the Rosebud Mine, is occurring.

To protect the State and people of Montana from incurring reclamation costs, DEQ cannot issue a permit
until the applicant files the required performance bond payable to DEQ as financial assurance (EIS
Section 1.6, Financial Assurance). The bond amount is based upon the cost to the State if it were to
reclaim and restore the permit area in the event that the mine operator defaults on its reclamation
obligations. The bond may not be less than the total estimated cost to the State of completing the work
described in the reclamation plan (EIS Section 1.6.1, Bond Amount). All currently permitted areas of the
Rosebud Mine are fully bonded for reclamation.

Pursuant to ARM 17.24.1116, DEQ cannot release any portion of the performance bond until it finds that
the permittee has met the requirements of the applicable reclamation phase. Final bond release occurs
only when the permittec has successfully met all Phase I'V reclamation requirements (Section 1.6.4, Bond
Release).

1.4.4.6 Proposed Operations Plan (Code 2203)
Issue Statement: Changes should be made to the Proposed Operations Plan in the EIS.

Representative Quote:

I recently acquired sections 24, I think, it's 25, I believe that's the correct numbers on the east
edge of the mine. I've asked Western Energy to withdraw them from the permit area (Document
69, page 1).

Response: During the permitting process, Big Sky Area B received final bond release which triggered an -
ownership change from Big Sky Coal Mine to Greenleaf Land and Livestock Company modified on
Montana Cadastral recorded on September 17, 2020. Westmoreland completed a landowner agreement on
December 3, 2021, with Greenleaf Land and Livestock Company that includes surface mining activities.

1.4.4.7 Suggested Resources for Analysis (Code 3000)

Issue Statement: Climate change as it relates to the proposed project, including potential impacts, and
the social cost of carbon should be analyzed in the EIS.

Representative Quotes:

The impacts on climate are not being considered. 1 understand that such requirements are not
required by a law passed in 2015, but this is 2020. The impacts of global warming grow more
evident every day. No request of this magnitude should be processed until the impact on the
climate can be included. This application should be put on hold until the legislature can draft such
requirements if that is what is necessary to have them be included (Document 59, page 1).

It's bizarre that we're considering this expansion today, one of the largest mine expansions, if not
the largest mine expansion in modern Montana history. We're doing this at a time when we're in

the middle of a climate catastrophe. This expansion, as mentioned, would allow for the Rosebud

Mine to gain access to approximately 104 to 147 million tons of additional coal. That amounts to
two or 300 million tons of carbon dioxide. DEQ completely failed to analyze the carbon
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emissions associated with this project, even though you have the tools available to do so. That's
completely unconscionable at a time when our climate is so rapidly changing. How does that
failure comport with the DEQ's mission and how does that comply with our constitutional
fundamental right to a clean healthful environment? As a simple answer, it doesn't (Document 66,

page 1).

Response: Under MEPA, DEQ’s analysis may not include a review of actual or potential impacts beyond
Montana’s borders. It may not include actual or potential impacts that are regional, national, or global in
nature such as impacts that may result from climate change. Section 75-1-201(2)(a), MCA. Further, DEQ
cannot deny a coal mining permit under MEPA. Sections 75-1-102(3) and 201(4)(a), MCA. A substantive
decision on whether to issue or deny a coal mining permit would be made pursuant to MSUMRA, 82-4-
201, MCA, et seq.

See also, response to comments 77-7 and 79-2. EIS Section 3.3, Air Quality includes an analysis of air
quality impacts from the Proposed Action.

Issue Statement: Public health as it relates to the proposed project, including potential impacts, should be
analyzed in the EIS.

Representative Quotes:

I know the prent non insubstantial health problems with coal-fired power generation (over
200,000 deaths per year in the US) as well as the damage to the unborn child - increased risk of
preterm, stillbirth, neurodevelopmental defects, thyroid disruption, Attention Deficit, autism, and
more. That is just from air pollution. Adding on the climate change that is already occurring adds
a host of new risks to our children (Document 56, page 1).

Response: The laws and rules that DEQ enacts and enforces are designed to protect human health and the
environment. USEPA has delegated authority to DEQ to administer and enforce the regulations set forth
under the Clean Air Act. Air quality standards under the Clean Air Act are set to protect the most
sensitive subpopulations, including children. Regarding air quality in Area B AMS5, air quality modeling
was performed to determine whether emissions from the Project would contribute to exceedances of the
NAAQS and/or MAAQS. The potential increases in coal dust and diesel fumes from coal-mining
equipment mentioned in the comment were assessed. Impacts from blasting and fugitive dust from mining
equipment and wind erosion (blowing dust) were also assessed in addition to the other mining sources
discussed above. The EIS concludes that the Project would result in minor, unavoidable, adverse impacts
on air quality, but direct, secondary, and cumulative impacts would be lower than the health based federal
and state ambient air quality standards where applicable.

See also response to comment 79-2 above.

1.4.4.8 Air Quality Analysis and Impacts (Codes 3203 and 3204)

Issue Statement: The EIS air quality analysis should disclose impacts of mine construction and
operations on air quality, including blowing dust.

Representative Quotes:
When the wind blows from the east- north east We have dust (Document 52, page 1)
The dust is also a problem {Document 64, page 1).

Response: The air emissions from the mining, construction, and reclamation operations of the Project
would be subject to a number DEQ air quality regulations that control fugitive dust emissions as
described in EIS Section 3.3.1.1. This includes ARM 17-8-304(2) which requires that fugitive dust
emissions from the Project meet an operational visible opacity standard of 20% or less averaged over 6
consecutive minutes, including during construction of haul roads. The operator would also be required to
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