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INTRODUCTION

Plaintiffs allege the State has not done enough to limit greenhouse gas (“GHG”) ' J
emissions. Outside the conﬁnes of any specrﬁc regulatory decrslon they request this
Court declare two statutory prov151ons unconstltutronal the State Energy Pollcy, .

Mont. Code Ann. § 90-4- 1001(1)(c)—(g), and thé Montana Environmental Policy Act
_ (“MEPAY”) 'provision prohibiting consideration of pote_r'ltial impacts beyond Montaria’s
_borders (“Merltana.limitation”), §-'75-1-I201(2‘)(a). They also request sweeping injunctive |

- relief, which would require the State “to develep a remedial plan or policies to effectuate



reductions of GHG emissions” under the supervision of this Court, potentially with the
assistance of a special master. (Doc. 1, Prayer for Relief §f 7-9.) Because this overly
broad claim lacks sufficient definiteness to be justiciable and po.oses a political question,
this Court should dismiss Plaintiffs’ Complaint in its entirety.

First, the State, in its opening brief, demonstrated that the “aggregate acts”
complained of are not the result of the challenged statutes, but are instead the result of the
specific direction of numerous other statutes. (Doc. 12 at 7-11.) Plaintiffs respond that
the State Energy Policy reduces the discretion of state agencies, (Doc. 15 at 6-7), but
nothing in the text of the State Energy Policy supports this interpretation, To the contrary,
the State Energy Policy promotes a “mix of energy sources that represent the least social,
en\;ironmental, and economic costs.” Mont. Co’de Ann. § 90-4-1001(1)(a) (emphasis
added). Further, legis‘lative history demonstrates that the State Energy Policy was “not
intended to di.ctate any outcome at all” let alone hamper agency discretion. Hearing on
SB 22;5 Before the Mont. S. Comm. on Nat. Resources, 53rd Reg. Sess. 45 (Feb. 1, 1993)
(“Hear.ihg on SB 225").1 |

Recognizing the weakness of their proposed statutory interpretation, Plaintiffs
claim this legal question is instead a c]ﬁestion of fact reserved for the merits and that
Montana courts have not required causation in standing analysis. (Doc. 15-at 7-8.) But
-this Court is not bound by Plaintiffs’ erroneous legal conclusions, even in the preliminary

stages of litigation, Cowan v. Cowan, 2004 MT 97, { 14, 321 Mont. 13, 89 P.3d 6, and

! Available at <https://courts.mt.gov/Portals/189/leg/ 1993/02-01-sm.pdf$.
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' the Montana Supreme Court has made clear that fé;ieral cases’ (;n standiné'_requirements
; (i.e.',’ injl;ry in fact, c'ausation, and redressability) are “persuasivqauthdx"ity” for
Montana’s standing %equirements, Bullock:i:. Fox, 2019 MT 50, 9 30, 395 Mont. 35,
435P3d 1187. | -
Second, Plaintiffs’ request for a gemediql plan'—‘in;pe;.btin g countless other-
statutes’—is bcyon& the-scope of a declaratory judgment: Brisendine v.
Dep’t of Commerce, 253 Mont. 361 365, 833" P.2d ‘1019'1' 1021 (19§2) (“[I]t is not the
true purpose of the declaratory judgment to prov1de a substltute for other regular
| actlon‘s ) Danald.s:on v. State, 2012 MT 288,910,367 Mont 228,292 P.3d 364
(“Counts do not funct:mn, even under the Declaratory J udgments_ Act, to- determine
speculative matters, to entér anticipatbry judgments, to‘declare social status, to give
| advisory 'opinidns or to give abstract opinions.™). Plailntiffs’ remedial plaﬂ is also contrary
to the purpose ot_‘ providing injunctive relief as a supplement to, not replacement for,
* declaratory judgments. j.’.arson v. State, 20 1l9 MT 28, 133, 394 Mont. 167, 434 P.3d 241
(“IIInjunctive relief'is a supplem.Entail;Fe_medy available to further or. effect a declaratory
| jlia'g_ment.”). |
Third, Plaintiffs’ reliance on the constifutionai right to a clean and healthful
environment does not save their case. (Doc. 15 at £3—15.) Because the rrigﬁt to a clean .

and healthful environment is not self-executing, this ‘Court may only review existing

2 Plaintiffs acknowledge that at this stage of the litigation they cannot even estimate
how many statutes may be impacted by this request, for relief. (Doc. 15 at 12 (“Youth
Plaintiffs have requested certain remedies at the complaint stage but the approprlate
remedies will depend on the nature of the wrongs™).)
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legislative acts and ‘rn'ay not require the Legisla-ture to act in the first instance.

" Columbia Falls Elem. Sch. Dist. No. 6 v. State, 2005 MT 69, § 17, 326 Mont. 304,

109 P.3d 257 (“Columbia Falés E_lementary”). Requiring the State to adopt a remedial
plan would force it to act in the first instance—rather than determining whether an
existing “enactment fulfills the Legislature’s constitutional responsibility”—in violation
of the political question doctrine. 7d.

B Finally, the Complaint is subject to the general requirement to exﬁaust
administrative remedies because it does not present a pure legal question. Shoemaker v.
Denke, 2004 MT 11, Y 25-26, 319 Mont. 238, 84 P.3d 4. Indeed, the Montana Supreme
Court has already determined that Plaintiffs’ claims present mixed questions of fact and
law. Barhaugh v. State, 2011 Moﬁt. LEXIS 477, *2-3, 361 Mont. 53.7, 264 P.3d 518
(2011) (“We conclude this case does not involve purely legal questions. This Courtis
ill-equipped to resolve the factu‘lal assertions presented by Petitioners.”); (Doc. 1 9 26,
n.2). This Court should allow state ager;éies to ﬁrgt interpret these challenged statutes, in
th@ context of an administrative record, instead of relying on Plaiﬂtiﬂ's’ presumpﬁons.

ARGUMENT *
L The State Energy Policy is not the cause of the State’s .“aggregate acts.”

A.  Whether the State Energy Policy directs thek“aggregate acts” is a
question of law. )

Plaintiffs do not dispute that the State’s “aggregate acts” are the result of
numerous statutes besides the State Energy Policy. (See Doc. 15 at 7 (acknowledging that

“multiple statutes ‘could apply’” to the State’s “aggregate acts™).) Instead, Plaintiffs
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argue _;1bsent the Statel Energy Policy, these otllle’r ‘stzimtes would provide agencies more
discretion in ;granting or denying projects and could be “implcmcnte;l lin a manner
consisfent with tl;le Coprt’s declaration of Youth Plaintiff's constitutional rights.”

‘(Doc. 15 at 6—I7.) But Plaintiffs fail to identify any portiop of the State Energy Policy that
supposedly reduces age’r;cy dis‘cretion in approving projects. |

In direct contradiction to Plaintiffs’ inflexible (an._cll self-serving) interpretation of |
fhe State Energy Poliéy,l its text promotes “a reliablé arlld efficient mix of energy” and “a
balance between a sustainable environment and a viable economy.” Mont. Code-Ann.

" §890-4-1001(1)(a) & (2)(d) (eihphasis added). Additionally, it identifies devéloping‘
winfl, rooftop solar, eﬁergy efficiency, regi;;)nal organization, and new tecﬁnology as
important energy goals for the State. Id. at (1)(1)(w); see also Hearing on SB 225 at 4-5
_(Iri its‘initizil enactment, the State Energy Policy was intended to lay “the groundwork for
future legis]atipn” and “guide ﬁlture-s’tate eneréy pbliby. development,” and was “not
jnter}ded to dictate any outcome at alll."’): If: anything, the State Energy Policy provides
agencies more flexibility and discretion in making decisions—not less.

Recognizing that they cannot explain the causal connection between the State’s
“aggregate acts” and tlhe challenged Sfatutqs, Plainti‘ffs attempt to argile “‘[w]‘hether- the
State Energy Policy, and its implementation, is causing the Youth Plaintiffs’
constitutional injuries, as they have alleged, is a questi;m of fact for the merits.” (Doc. 15
at 8 (emphasis added).) This is not true. For a motion to dismiss, “the court is under no
duty to .take as true légal conclusions or allegations that have no-factual basis or are

contrary to what has already been adjudicated.” Cowan, ¥ 14; see also Holtz v. Babcock,
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143 Mont. 341, 353, 389 P.2d 869, 875 (1963) (holding a court’s determination on a
motion to dismiss‘;‘only admits facts well pleaded; it does not.admit matiers of infe;encé
and argument however clearly stated™).

Statutory interpretation—including giving effect to legislative jnten_t—isl a ‘
question of law. Bates v. Neva, 2014 MT 336, {9, 377 Meont. 350, 339 P.3d 1265 (‘.‘The
correct interpretation of a sté.tute_ isa qucstfon of law.”); Glrenz v. Mont. Dep’t of Natural
Res. & Conservation, 2011 MT 17,9 25, 359-Mont. 154,'248 P.3d 785 (“Our i)rimary
goal in interpreting a statute is to give effect to thé legislative intent.”). That Plaintiffs
have not fully developed their theory of how the State Energy Policy interacts with more’ _'
substantive statutes, or that they wish to delay that analysis until later in the case, does
not defeat a motion to dismiss.

B. Federal and Montana caselaw require the alleged injuries be caused by
the challenged statutory policy. ’

Plaintiffs are wrong that “Montana’s standiné test does not require plaintiffs to
show tilat their injuries are fairly ﬁaceqble to defendants’ Condugt.’.? (Doc. 15 at 5.} The
“fairly traceaiJIe?’ element comes from the federal standard on standing. Heffernan v.
Missouia City Counci_l, 2011 MT'91, 932, 360 Mont. 207,25 5 P.3d 80. The
Montm.la Supreme Court has stated on multiple occasionls that federal standing
requirements are “persuasive authority” o'nh'Montana’s standing requirements. /d.

930 n.3; Bullock, § 30; Plan Helena, Inc. v. Helena Reg’l Airport Auth. Bd., 2010 MT _

26,9 6,.355 Mont. 142,226 P.3d 567.
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Indeed causatlon permeates Montana s standing jurisprudence. See Heﬁ%rnan
'ﬂ 33(to estabhsh standing, “the injury must be one that would be alleviated by .
'succcssfully maintaining the action”); Mztchell V. Glaczer Cnty., 2017 MT 258, 1 10,

389 Mont 122, 406 P.3d 427 (holding plamtlf “must show that he has sustained, orisin
immediate’ danger of sustaining some direct injury . . . and not merely that he suffers in ‘
'some indefinite way in common with people generally”) (emphasis added);
Flathead Joint Bd. of Control V. State, 2017 MT 277, 1[ 26 389 Mont 270,405 P.3d 88
(assertmg plamtlffs had standmg because they had estabhshed injury in fact causation,
and redressabﬂlty) (_McKmnon, 1., concurrmg); Armstrong v. State, 1999 MT 261,

3 ﬂ 12_—1"3, 296 Mont. 361, 989 P.2d 364 (finding health care providers had staniiing to
challenge statutes on behalf of their patients “by adoptmg the approach of the federal .
courts” and notmg the statutes “dlrectly mterdlct the normal functlomng of the
.physician-patient relationship by criminalizing certain procedur_es”).

Similarly, in éolum_bia Foll_s Elementary, the Court specifically fagldressed
causation by discussing how, over time, several factors—like the absence ofa
“meellanism to deal_ with inflation”—caused l—Iousc Bill 667 to come out of constitutional :
cotnpliance. Cc;lumbl:a }i'alls El'émeretary, 19 26._Accoriiing1){, Columbia Ii'al_ls Elementary
did not' “reject[] the causation argument tllat Defendants _advance here” gDoc 15 at 7), but
instead provided a causal account of-h(ow' State funding of the public school system |
impacts a quality education. Columbia Falls Elenientary, 925 (“This funding system is
“not correlated with any un"derstanding of what constitutes a ‘quality’ education .

Addxtlonally, Columbza Falls Elementary did not address “ injuries result[mg] from

_DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTIOCN TO
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 multiple sta;cutory schemes” as Plaintiffs claim. (Doc 15 at 7.) Ratﬁer, the
Montana Supreme Court limited its review to one legislative act—House Bill 667—
which directly funded the State’s school system. Thus, House Bill 667 was the direct
cause of the alleged inadequate school funding.

: Plaintiffé’ suggestion that this Court should ignore causation belies common sense "
andjudicial restraint. Slimply stated, if the Sta'te Energy Policy is not the cause of
Plaintiffs’ alleged injuries, this Court should not permit this case'to advance. “Courts
should strive whenever possible to avoid intérpreting a statute in a way that causes it to
e unconstitutional.” F lathead Joint Bd. of Control, 1 9 (emphasis added). Plaintiffs have
been given ample opportunity to explain the congéction between the challenged statutes
and.the State"s “aggregate acts.” Instead of providing an explanation based on the text of
the statute, they incorrectly argue this Ccl)urt‘may not reléch this question yet (because the
meaning of a statute is a question of fact) and that causation is irrelevant to _qutana law
on standing. Because Plaintiffs hz;vé failed to show that the State’s “aggregate acts™ are
caused by the State Energy Policy, or the Montana limitati'on‘-tol MEPA, Plaintiffs have.

not established standing,

IL 'I:he Montana limité'tio.n to. MEPA is not the cause of Plaintiffs’ aileged
injuries. ‘ '

Plaintiffs have not participated in any of the administrative decisions they
complain about (see Doc. 1 Y 118), and “do not challenge the constitutionality of
- individual agency actions taken in isolation as Defendants suggest they should under the

' [Montana Administrative Procedure Act (“MAP ”)]” (Doc. 15 at n.6). Plaintiffs also do

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION TO
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) - “
not challengc d decision in wi_iich an agency allégedly riﬁterpréted the Montana limitatian
to MEPA “to maan that Defendants cannot consider the impacts of climate changein
their environmental reviews.” (Doc. 1 § 111.) Plaintiffs challenge the Mi)ntana limitation
to MEPA in general, not as applieii to the procédure of an administrative action, and thus
their claim necessarily fails under Montana law.

This is so because, as the State explained-in its openmg brief, MEPA is a
pi‘ocedural law. and not a substantive law. Bitterrooters for Planning, Inc. v.

Mont. Dep’t of Envtl, Quality, 2017 MT 222, § 18, 388 Mont. 453, 401 P.3d 712. It does .
'not “require an agency to reach any particnlar decision,in the eiceicise of its

indepéndent authorit}"r.” Id Its constitutional purpose is to ensure the public and
Legisiature are properly' informed. Mont. Code Ann, § i’S-l-lOZ(i)(aHb). In conirast,‘
substantive enyiionmental laws have the ’c;onstitutional i)urpose of providing adequate
_rempedles for the right to a cléan and healthﬁil envxronment See, e. g., id. § 15-2-102
'(prov1d1ng this constltutlonal purpose to the Clean Air Act of Montana) Accordmgly,
any defect with MEPA would be procednral in nature and thus limited to a partlcular
administrative decision.

Teiiingly, Piai_ntiffs cite to no case réviewing a l\/iEPA provision in isolation,
untethered to a subsitantiv_c‘ agency decision. inste.a(i, each case they cite arose in the
cqntexf ofa challengedb agency decision. (Doc 15 at 8-9); see also Montana Envil.

' Iigfo. Ctr. v. Mont. Dep’t of Envtl. Quallity,‘ 1999 MT-248, 296 Mont. 207, 988 P.2d 1236
(challenging DEQ’s-‘g_rant of an exploration license to“Seven-Up Pete Joint Venture),
Northern Plainsi Res. Council, Inc. v. Mont. Bd. of Land Comm’rs, 2012 MT 2'34,

" DEFENDANTS’ REPLY BRIEF IN SUPPORT OF-MOTION TO
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366 Mont. 399, 288 P 3d 169 (challengmg the State Land Board’s lease to Arch Coal,
Inc.); Mownt. Wzldhfe Fed’nv. Mont. Bd of Uil & Gas: Conservatlon 2012 MT 128,
365 Mont. 232,.280 I_’._3d ’877 (challenging the Montana Board of Oil & Ga_s
Consei'vation’s issuance of gas well permits); Bitterrooters for Planning, Inc.‘, q2
(challengmg DEQ’s issuance of a wastewater discharge permit).

What’s more, the Montana Supreme Court has found that'a successful MEPA
chailenge must foIlow proper procedure as dictated by the Legislature.

Pompeys Pillar Histor_ical Ass ‘nv. Mont. Dep 't of Envil. Quality, 2002 MT_352, 1 215
313 Mont. 401, 61 P 3d 148 (ﬁndlng plaintiffs. mcorrectly brought their MEPA challenge
before the Board of Env1ronmental Review mstead of state or federal district court)
P.lairitit'fs’ claim here, made in a void without an anchoring challenge to an agency
decision, follows no procedurc, and thus does, not meet this requirement,

Because Plaintiffs are challenging the -application of the Montana limitation to
MEPA not in the co‘nt‘ext of an existirig administrative decision, but to hypothetical future
* administrative decisions, their claims are speculative and would result in an advisory
opinion. Donaldson, 9§ 9. Due to this premature posture, this Court s}i'ould dismiss the -
complaint as lacking ‘standing.

III. | Plaintiffs fail to establish redres_sabiiity.

-PIaintiffs_hope to get the camel’s nose under the tent by first having this Cou'rt_'
declare the State Energy YPol-icy and the Montana limitation to MEPA unconstitutional.
They then request this Court provide additional injunctive relief requiringithe ‘State “to
deuclop a remedial plan of their own devising and consistent vifith existing statutory

' DEFENDANTS’ REPLY BRIEF IN SUPPORT.OF MOTION TO
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. 9,
auf_hority to protect ?louth Plaintiflfs’ constitutional ri ghts from further infringemen >
(Doc. 15at 11.)

Plaintiffs’ request f;)r remedial relief demopstfates their lack of standing. If the
..St'até Energy Policy and the Montana limitation to MEPA were the cause of their injuries,
then simply enjoining the State from enforcing these statutes would redress their alleged
injuries. But because these statutes do not cause their alleged injuries, Plaintiffs also
-reql;est additional, and distiﬁ(;t, relief flar beyoﬁd enjoining the challenged statutes.
].;:ecause Plaintiffs’ alleged injury would not be alleviated by invalidating the offending
statutes, Heffernan, 933, and would instead require this cqu;t to “[b]roadly determin[e]
the constitutionality of a “statutory scheme,’” Plaintiffs’ claim “exceeds the bounds of a
ju;ticiable controversy.” Donaldson, 9:

Plaintiffs argue that declaratory and injunctive relief are distinct and thus their
request to have the State Energy Policy and the Montana lill;itation to MEPA declared
unconstitutional is sufficient to establish. redressability. But “injur;cti\_re.relief isa
supplemental remedy ‘avlailable to furth;er or effect a declaratory judgment.” Larson, 9 33.
While it might be reasonable for a court to provide i;ijunctive’relief to prohibit the
enforcement of a statute declared unconstitutional, Plaintif:fs’ request for injunctive relief
ﬁere is altogether diff:erent. This requested injunctive relief does not further'or effect their
'\sta‘tut(.)ry challenge; indeed, it is divorced from these statutes entirely. Instead, it asks this

Court to force the State to modify countless other statutes (or even pass néw ones) that

are not subject to constitutional review here.

o
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Plaintiffs also provide no precedent for this Court retaining jurisdiction to oversee
the State’s undefined remedial plan. Citing', Columbia Falls Elementary, Plaintiffs claim
“Montana courts have authority to oversee reform of unconstitutional state systems.”
(Doc. 15 at 13 (emphasis added).) In Columbia Falls Elementary, however, the
Montana Supreme Court did precisely the opposite: “we defer to the Legislature to
provide a threshold definition of what the Public Schools Clause requires.”

Columbia Falls Elementary, Y 31; see also Helena Elementary Sch. Dist. No. 1 v. State, |
236 Mont. 44, 55, 769 P.2d 684, 691 (1989)-(“Several of the parties suggested that in the
event we concluded the school funding was unconstitutional, we -should spell out the
percentages which are required on the part of the State under the Foundation Program
and for the districts under the voted levy system. We are not able to reach that type of
conclusion.”) (“Helena Elementary”). The fact that Columbia Falls Elementary had to be
brought in addition to Helena Elementary demonstrates that Montana courts do not

have the authority to continuously supervise the actions of the executive and

legislative branches.

In evaluating the constitutional sufficiency of a statute, Courts simply declare
“specific statutes l;nconstitutional,” Donaldson, 9§ 8, and provide injunctive relief “to
further or effect a declaratory judgment,” Larson, § 33. Plaintiffs’ wide-ranging request

for relief goes far beyohd this and thus their claims are not redressable.

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION TO
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IV.  Plaintiffs request to require the State to adopt new policies also violates the
" political question doctrine. '

" Plaintiffs argue “if this Court were to accept Defendants’ justiciability arguments,
the State Energy Policy and Climate Change Exception to MEPA would be immunized
from review.” (Doc. 15 at 17.) Not so. If Plaintiffs were simply chaIlengirfg the
conétitﬁtioﬁality of these statutes after exhausting administrative remedies, then the
political question doctrine would not be implicated. As these statutes are not the cause of
their alleged injuries, though, Plaintiffs also request a generalized remedial plan
implicating reform to statutory schemes across the Montana Code. It is this requested
 relief] which would require the executive and legfslative branches to make innumerable
~ “policy choices and value determinations,” that would violate the political question

ddctrine. Larson, 7 39.

In arguing that these determinations should not be left to the other brénches of
government, Plaintiffs argue “Montana courts have ‘exclusive power’ to interpret [the]
right to [a] clean and healthful environment.” (Doc. 15 at 15.) This is not correct.

' Article IX, Section 1 of the Montana Constitution stzites:
" (1) The state and each person shall maintain and improve a clean and

healthful environment in Montana for present and future generations.

(2) The legislature shall provide for the administration and enforcement of -

this duty. .

(3) The legislature shall provide adequate remedies for the protection of

the environmental life support system from degradation and provide

adequate remedies to prevent unreasonable depletion and degradation of

natural resources.

(Emphasis added.) Thus, the Legislature is'assign,ed the task of enacting laws to

implement the right to a clean and healthful environment. Northern Plains Res.

DEFENDANTS” REPLY BRIEF IN SUPPORT OF MOTION TO
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Council, Inc., § 14. In other words, the right to a clean and healthful environment is not a
self-executing provision of the Montana Constitution.

If a constitutional right is not self-executing, then judici_al review requires a
two-st;:p process. For example, thé Montana Supreme Court held in Columbia Falls
Elementary:

Since the Public Schools Clause is non-self-executing, it presenté a political

question which, in the first instance, is directed to the Legislature and is

non-justiciable. That determination, however, does not end the inquiry. As

here, (1) once the Legislature has acted, or “executed,” a provision (2) that

implicates individual constitutional rights, courts can determine whether

that enactment fulfills the Legislature’s constitutional responsibility.

Columbia Falls Elemeniaiy, q117.

| Here, the only legislative act challenged is the State Energy Policy and the
Montana limitation to MEPA. Plaintiffs’ additional requested relief, though, would
require the State to “devise their own plan that will prevent further infringement of
Youth Plaintiffs’ constitutional rights.” (Doc. 15 at 16-(emphasis added).) This requires,
the State to act in the first instance, which fits squarely within the non-justiciable first
step identified in Columbia Falls Elementary. Thus, Pléintiffs’ Complz;int, as drafted,
raises a non-justiciable political question.

Plaintiffs respond that “[t]he contours of the [remedial] plan ate up to the
Defendants and would not implicate separation of powers concerns,” as if the Complaint
were merely a suggestiox; and not a lawsuit. (Doc. 15 at 16—-17.) If this were true, both the

request for a remedial plan and “[a]n order retamingjurisdiction over this action until

such time as Defendants have fully complied with the orders of this Court” would be

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION TO
DISMISS UNDER M. R. Civ. P. 12(b)(1), 12(b)(6) & I12(h)(3)
Page 14



Oh o

unnecessary. (Dpc. 1, Prayer ;'or Relief 9.) But Plain.tiffs’ Complaint instead plainly asks
the Court to force the State to adopt policies, in the first instance, and then maintain
jurisdiction to ovérsee the State’s actions. For this very reason, the Ninth Circuit held this
type of relief would require “transformation” of the government’s policies. Juliana v.
United States, 947 F.3d 1159, 1170-71 (9th Cir. 2b20) (noting that the type of relief
requegted by Plaintiffs “calls for no less than a fundamental transformation of this
country’s energy system, if not that of the industrialized {?vo%ld”).

Accordingly, Plaintiffs’ request to this Court to require the Staté to adopt a broad
and undefined remedial plan runs afoul of the political question doctrine.
V. Plgintiffs fgiled to exhaust administrative ren;edies.

With little ’e:;c;eptiori, when a statute allows an agency to grant relief, the petitioner
must exhaust administrative refnedies before tum-ing to the courts. Mont. -Code Ann.
§ 2-4-702(1)(a). Under MAPA, petitioners may request couﬁs review allegations of
constitutional violations. Id. § 2-4-704(2)(a)(i). Whilg it is true that “purely legal,
constitutional questions” are not subject to this requiremient, constitutional challenges that
present “both findings of fact and conclusions of law” must exhaust :;dmipistrative
remedies. Shoemaker, 1] 25-26; City of Billings Police Dep’t v. Owen, 2006 MT 186,
928, 331 Mont. 10, 127 P.3d 1044 (constitutional privacy matters were mixed questions
of law and fact and subject to the Fequir'ement to exhaust administrative remedies); see |

also William L. Corbett, Montana Administrative Law Practice: 41 Years after the

' DEFENDANTS REPLY BRIEF IN SUPPORT OF MOTION TO
DISMISS UNDER M. R. Civ. P. 12(b)(1), 12(b)(6) & 12(h)(3)
Page 15



Enactment of the Montana Administrat.iVe Procedure Act, 73 Mont. L. Rev. 339, 375
(2012) (explaining the narrow circumstances when exhaustion is not required).?

In this lawsuit, Plaintiffs present mixed questions of fact and law.. They first argue
that the State Energy Policy, as currently written, affords agencies less discretion to
approve or deny a project. Agency discretion necessarily-implies a question of fac;t and
variance among agency decisions. Cf Evert v. Swick, 2000 MT 191, ] 11, 300 qut. 427,
8 P.3d 773 (“The fact that discretion is permitted, infers th‘at there may be more than one
permissible way to resolve an evidentiary issue . . . .”). Indeed, Plaintiffs categorize this
issue as a “question of fact.” (Doc. 15 at 8.) Beyond this, Plaintiffs make numerous other
factual arguments about the GHG emissions that allegedly result from the State’s
“aggregate acts” and what policies ought to be enacted to avoid future iterations of these
“aggregate acts.” (Do'c. 199 121-142, 201-210.) 4.

in fact, the Montana Supreme Court prpviously ﬁeld that Plail_ltiffs’ claims
implicate mixed questions of fact and law. Barhaugh, *2-3; (Doc. 1 9 26, n.2). Under the
Montana Supreme Court’s determination, this case is not exemp1lt from the exhaustion
requirement available to cases that present a pure leéal constitutional question.

Similarly, Plaintiffs frame the MEPA issue as a question of fact. Plaintiffslallege

MEPA exists “to gather enough environmental impact information” and that “Defendants

3 Available at, <https://scholarship.law.umt.edu/faculty lawreviews/16>.

4 In contrast, the State’s argument that the State Energy Policy and Montana limitation _
to MEPA do not cause the State’s “aggregate acts” is a question of law, (Doc. 12 at 4,
7-10.) The State’s argument depends exclusively on the text of the statutes and other
legal authorities. Id.; See Bates, § 9; Grenz, ¥ 28.
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. are making decisiods deliberately indifferent to the effect of GHG emissions.” (Doc. 15

-

at 8—9 (empha51s added) } Additionally,- Plaintiffs allege thelr injuries are attr1butable to
‘ Ithe Montana limitation to MEPA because it “has been interpreted to mean that |
Defendants cannot consider the impacts of clirnate change in .their environmental
reviews.” (Doc. 1 at 111 )3 |

" Because MEPA is a procedural law 1ntended to inform the public in specific
admmlstratwe proceedmés any Court reviewing the constltutlonallty of this statute
would need to knovy what information was 'rnlssmg, why that information was important
td the age'ncy".s decision, and why thds_e circumatanees would give rise to a constitutional
violation. See Ravalli County Fish & Gn,}ne Ass’n v. Montana Dep’t of State Lands,
273 Mont. 371, 383,903 P.2d i362, 1__3':70 (1995) (*“MEPA [requires] that agencics assess -
tneif actions so as to ;nake an inf:ormed decision. A corollary to an informed décision is
publfe eddcation and input.”). ‘Plain;c'iffs cannot allege an injury stemming from MEPA |
Witnou_t-an underlying adminl:Strative proeeeding in which a proceduxjal harm could have
_ occurred. | |
| Because Plaintiffs assert the State haa a cl_ea‘rliy deﬁned role in interpreting these ‘
challenged statutes, their rehance on Schuster v. NorthWestern Energy Co., 2013 MT
364, 373 Mont.-54, 314 P.3d 650, is lnapphcable and unavalhng (See Doc. 15at 19.)In

Schuster, the plaintiff sued NorthWestern Energy for negligently dlsconnectmg his

. service. Id.  2-3. NorthWestern Energy argued the Montana'Public Service Commission

' Plaintiffs provide no citation for an administrative or judicial decision in which this
interpretation has been adopted.
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9. | O
- (“PSC”) had exclusive jmisdiction over negligence claims against utilities. Id. § 13. The
Montana Supreme Court disagreed finding, the “PSC has no authority to grant da:ﬁages -
. caused by [NorthWestern Energy’s] all;:ged negligence.” Id.

Here, Plaintiffs argue the opposite and proyide a lengthy account of the State’s’
authority over these “aggregate acts.” (Doc. 1 9 82-105.) While agencies lack judicial
authority to declare a statute unc.:onstitutional, the c'orrect interpretation of a statute may

a;rgid the constitutional matter altogether. See, e.g., Merlin Myers Revoc;blé Trust v.
Yellowstone County, 2002 MT 201, 99 19, 25, 311 Mont. 194, 53 P.3d 1268 (noting a
statute adminisfe;ed by a county commission could have been, as demonstrated by the
distri:ct' court’s ruling, “correctly interpreted” “\‘Nithoaut addrcssing constituﬁ_onal issues-’").
Unlike Schuster, Plaintiffs’ allegations place the aﬁthority to interpret these statutes

. squarely within Defendants’ jurisdiction.

Accordingly, Defendants have clear authority to hear the cases that give rise to
these allegéd constitutional harms. (Doc. 1'1]1['82—105.) As argued by the Plaintiffs, these
alleged constitutional harms depeﬁd on Stdte agencies adopting a particular interpretation’
of the Stafé E‘nergy Policy and Montana limitation to MEPA. (Doé. 1 at111; Doc. 15
at 6.) These claims implicate mixed questions of fact ;1nd law, Barhaugh, *2-3; (Doc. 15
at 8), and Plaintiffs are required to éxhélust administrative remedfes before their claims

* may proceed in court.
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CONCLUSION
The rCourt's;h()uld dismis"s Pléint;ffs’ Complaint in its entirety as lacking
justiciability and for failure to state a cl,_airlﬁ. | -'
K "Respectﬁilly submitted this 11th day of J unt;._, 2020 J

"TIMOTHY C. FOX .
.Montana Attorney General
_..215North Sanders -
" P.0O. Box 201401
a Helena, MT 59620-1401

- 15/ Jeremiah Langston
JEREMIAH LANGSTON

" Assistant Attorney General
Counsel. for Defendant
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